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CHAPTER ONE

1. COMMON LAW
1.1 Introduction

The Labour Relations Act 66 of 1995 has created an elaborate and in many respect
innovative legal frame work for the regulation of the relationship between
employers and employees." In some respects, however, the Act retains and
continues to build upon the concepts and principles that were developed by the
courts when interpreting its predecessor? which it repealed. The 1956 legislation,
after its amendment in 1979, created a statutory remedy for the commission of
what was referred to as an unfair labour practice which was later interpreted by
cause to include the unfair dismissal of an employee.

The effect of that interpretation was to recognize the existence of a right not to be
unfairly dismissed and such a right is now expressly provided for in section 185 of
the 1995 Act.

An employee who claims to have been unfairly dismissed may refer the dispute to
a Statutory Council or to the Commission for Conciliation, Mediation and
Arbitration which must attempt to resolve the dispute through conciliation.® If the
dispute remains unresolved through conciliation, it must be resolved by
arbitration, in some cases or it may be referred to the Labour Court for

adjudication depending upon the nature of the dismissal.®

In the event where the Labour Court or the Commission finds that the dismissal

was unfair, the employer may be ordered to reinstate or to re-employ the

! Fedlife Assurance Ltd v Wolfaardt (2001) 22 1LJ 2407 (SCA) at 2412
2 Labour Relations Act (Act 28 of 1956)

¥ Labour Relations Act 1995 (Act 66 of 1995 section 191 (1) and (4).

* Section 191 (5 of Labour Relations Act 1995 (Act 66 of 1995))





employee, or to pay compensation.> Where the dismissal is automatically unfair
or it is based upon the employer’s operational requirements and is found to be
unfair, the court may in addition make any other order that it considerers
appropriate in the circumstances.

1.2 The impact of section 23 of the constitution

When a remedy against unfair dismissal in 1979 was introduced, the main
intention was to supplement the common law rights of an employee whose
employment might be lawfully terminated at the will of the employer on notice or
summarily for breach of contract. It was further intended to provide an additional
right to an employee whose employment might be terminated lawfully but in
circumstances that were never the less unfair.  Section 23 of the Constitution
guarantees everyone the right to fair labour practices and renders any law in
consistent with its terms invalid.® An implied right not to be unfairly dismissed
was imported into the common law employment relationship by section 23 of the

Constitution.’

The important question for purposes of assessing the substantive fairness of the
dismissal is whether the employees were employed in terms of fixed-term contract
of employment. If an employment contract is a fixed term contract, it cannot in
law be terminated prematurely for any reason other than material breach. An
employee whose fixed-term contract is being terminated for a reason other than

breach is not confined to a contractual claim for damages.®

® Section 193 (1 of Labour Relation Act 1995 (Act 66 of 1995))
® Constitution of the Republic of South Africa at 1996 (Act 108 of 1996; Section 210 of Labour
Relations Act 1995 (Act 66 of 1995 ” Application of Act when in conflict with other laws
(1) If any conflict, relating to the matters dealt with in this Act, arises between this Act and the
provisions of any other law save the Constitution or any Act expressly amending this Act, the
provisions of this Act will prevail.”
" Fedlife Assurance Ltd v Wolfaardt (2001) 22 ILJ 2407 (SCA) at 2415 paragraphs 15 & 16 “[15]
There can be no suggestion that the constitutional dispensation deprived employees of the
common-law right to enforce the terms of a fixed-term contract of employment.
® Nkopane & other v Independent Electoral Commission (2007) 28 I1LJ 670 (LC)





1.3 Premature termination of a fixed-term contract of employment

At common law an employer may not under any circumstances retrench an
employee on a fixed-term contract if the termination occurs prior to the contract
expiry date. Retrenchment in these circumstances will constitute a breach of
contract, for which the employee will be entitled to claim compensation for the

salary lost during the balance of the contract period.

The enquiry into the substantive fairness of the dismissal should proceed from the
premise that the parties had concluded a valid fixed-term contract of employment
which was intended to endure for a particular determinable period of time. At
common law a party to a fixed-term contract has no right to terminate such
contract in the absence of repudiation or a material breach of the contract by the

other party.’

The court has in Buthelezi v Municipal Demarcation Board, held that there is no
right to terminate a fixed-term contract even on notice unless its terms provide for
such termination. When parties agree that their contract will be for a particular
period as opposed to a contract for an indefinite period, they are binding
themselves to honour and perform their respective obligations in terms of that

contract for the duration of the contract.

Under the common law there exist no rights to terminate a fixed-term contract of
employment prematurely in the absence of a material breach of such contract by

the other party.

It was further held in Buthelezi’ s case above, that the employer is free not to
conclude a fixed-term contract, but a contract for an indefinite period if he
reasonably anticipates that there is a risk that he might have to dispense with the
employees services before the expiry of the term.'® If the employer chooses to
enter into a fixed-term contract, he takes the risk that he might have need to

dismiss the employee mid term but is prepared to take that risk.

° Buthelezi v Municipal Demarcation Board (2004) 25 ILJ 2317 (LAC) at page 2320
19 Buthelezi v Municipal Demarcation Board (2004) 25 I1LJ 2317 (LAC) at page 2321





Whilst it is generally accepted that our labour legislations have amended the
common law in some respects, it has, however, not amended the general
principles that a fixed term contract may not be unilaterally terminated during its
currency in the absence of a material breach of such contract.** Section 186(b)*
which renders a failure to renew a contract of employment in certain
circumstances to be a dismissal, is the only demonstration of the amendment of
the common law in the specific areas with which they are consent and nothing
more. From close examination of the provisions of chapter 8 of the Labour
Relations Act, it can be safely presumed that the legislature did not intend taking
an existing rights away.”> From both principle and authority, it must be clearly
understood that premature termination of a fixed-term contract of employment
cannot be equated to any form of dismissal from employment. It does not matter
whether termination of such a contract is pursuant to financial difficulties of the
employer. The provision in s 186 which renders a failure to renew a contract of
employment in certain circumstances to be a dismissal are only illustrations of the
amendment of the common law in the specific areas with which they are

concerned and nothing more.

1.4 An indefinite contract of employment

In terms of an indefinite contract of employment, all that the employee is required
to do is to place his labour at his employer’s disposal in accordance with his
employer’s reasonable instructions.* The employer is not obliged to make use of
his services. The object of the contract of service is the rendering of personal
services by the employee to the employer. ° The services are the object of the

contract.

According to a contract of service the employee is at the beck and call of the
employer to render his personal services at the behest of the latter.’® The services

to be rendered in terms of a contract of service are at the disposal of the employer

1 Buthelezi v Municipal Demarcation Board (2004) 25 1LJ 2317 (LAC) at page 2321

12 | abour Relations Act 1995 (Act 66 of 1995)

3 Buthelezi v Municipal Demarcation Board (2004) 25 ILJ 2317 (LAC) at page 2321-2322 .
“ De Wet & Van Wyk - Kontraktereg en Handelsreg (5ed at page 383-384.)

15 Smit v Workman’s Compensation Commissioner (1979) 1 SA 51 (A).

18 Toerien v Stellenbosch University (1996) 17 ILJ 56 (C) at page 60





who may in his own discretion decide whether or not he wants them rendered.
The employee is, at common law, in terms of the contract of service subordinate
to the will of the employer. He is obliged to obey the lawful command, orders or
instructions of the employer who has the right of supervising and controlling him
by describing to him what work he has to do as well as the manner in which it has
to be done.'” The underlying principle in this type of employment relationship is
that the employer’s obligation to remunerate an employee IS based on the
availability of the employee’s services and not for work actually done.™® If the
employer has to retrench for operational requirements, it will have to select
employees on indefinite period contracts before those on fixed-term contracts,
even if this means violating THE LIFO PRINCIPLE."

" Toerien v Stellenbosch University (1996) 17 1LJ 56 (C) at page 60.
'8 Toerien v Stellenbosch University (1996) 17 I1LJ 56 (C) at page 61 also see Thompson and Benjamin
SA Labour Law at 1 - 14.

19 John Grogan - Wworkplace Law 8 edition at page 227





CHAPTER TWO

2. DISMISSAL FOR OPERATIONAL REQUIREMENTS DURING THE
INDUSTRIAL COURT ERA

2.1 Introduction

The development of labour law must be seen in the light of the new constitutional
order, especially section 23 of the Constitution of the Republic of South Africa®,
which gave birth to the Labour Relations Act®. A series of new decisions issued
by our courts accompany these legislative developments. For purposes of
comparative study of the South African and German labour laws on dismissal
based on operational requirements, it is important to discuss the background,
sources, the concept of as defined in the Labour Relations Act, consultation and
notification procedures, remedial measures and the role of involved actors, such as
Commission for Conciliation, Mediation and Arbitration, Bargaining Councils,
Statutory Councils, Trade Unions, Courts etc. between the two systems. The
principle of operational requirements in South Africa applies generally when the
provisions of section 189A of the Labour Relations Act are invoked. The section
deals with mass dismissals differently from dismissals on a small scale
contemplated in the general section 189 of the Labour Relations Act. Under
German law, the concept of operational requirements is discussed by different
legal instruments at workplaces. Focus will also be on the role played by Workers
Councils constituted in terms of the Workers Constitution Act, council directive
98/59 EC, European Social Charter and procedures relating to selection criteria,

consultation, provision of information and notices to competent authorities.
2.2 The South African Legal Position
Before surveying the South African labour law on dismissal based on operational

requirements, it is important to outline the historical background, preferably and
for convenience and for the sake of brevity from 1979.

2 Act No. 108 of 1996.
2 Act No. 66 of 1995.





2.2.1 Historical Survey

When the Government experienced pressure from the Unions with black
membership, the Wiehahn Commission of Inquiry was constituted. This
Commission made recommendations to the Government which resulted into
the change of the South African industrial relations and labour law at that
time. The freedom of association was extended to cover all persons,
irrespective of their race or sex. The trade Unions representing black workers
could now use the machinery of the Industrial Conciliation Act, 1956,
designed for the White workers. It was amended in 1979 and renamed to
become Labour Relations Act, 19567,

The Unions were not happy about the changes in the legislation, but they
eventually embarked on an official industrial relations in terms of the Labour
Relations Act, 1956. There were views that, the Legislature should not have
generally doctored the old Act in order to accommodate and give effect to the

Wiehahn Commission.

They should have scrapped the old Act and produced an intelligible piece of

legislation, which clearly and unequivocally expressed its intentions.?®

When the Interim Constitution®* came into operation, it became clear that the
Labour Relations Act, 1956 could not fit into the new constitutional order.
The Government then passed the Labour Relations Act and the final
Constitution, which provide for certain fundamental rights such as a fair

labour practice.

22 pAct No.28 of 1956

% Natal Die Casting Co (Pty) Ltd v President, Industrial Court and Others (1987) 8 ILJ 245 (D) at 254
— 4 (per Kriek J).
24 Act 200 of 1993.





2.2.2 Sources

It is important to establish sources of Labour law which may apply to the
dispute relevant to the principle of operational requirements.

2.2.2.1 Common Law

The South African common law contract of employment can be traced back to
Roman law principle of locatio conductio which is translated as letting and
hiring. There are several statutory intrusions into the common law of
employment relations. The Common law regulates the relationship at a
workplace to the extent that the legislation is inapplicable”®. Common law
generally lags behind conditions recognised by the provisions of chapter 3 of
the Constitution®®. Common law does not provide adequate protection for job
security of employees. At common law, the employer is free to terminate the
contract at any stage, for any reason. The common law courts will not

intervene merely because the dismissal was unfair?’.
2.2.2.2 Legislation

Legislation is regarded as one of the main sources of Labour law. Section
189A of the Labour Relations Act, and section 213 which deals with, explain
the circumstances under which operational requirements will apply. The Basic
Conditions of Employment Act,1997% is also relevant as the source to the

principle of operational requirements.

% John Grogan; Workplace LAW; Ninth Edition, p.3.

% See section 23 of the Constitution which affords employees the right to fair labour practice; and on
the right to form trade unions and to strike.

%" Brassey et al ,The New Labour Law (1987)2-9 There are however signs of change- see Key Delta vs
Marriner (1998)6 BLLR 647 (E) and Harper v Morgan Guarantee Trust Company of New
York,Johannesburg & another 2004 (3) SA 253 (W) in which fairness could be incorporated as
implied term of the contract.

%8 Act No. 75 of 1997





2.2.2.3 Constitution

The Constitution of the Republic of South Africa, 1996 is the supreme law in
terms of which labour legislation is promulgated. It is a common course that a
dispute based on operational requirements will not be litigated on by using
provisions of the Constitution directly. The legislation made in terms of
section 23 of the Constitution, such as Labour Relations Act, will be used
when instituting a legal action. In a nutshell, the Constitution confers a right to
any person to a fair labour practice and every worker has a right to form and

join a trade union.

2.2.2.4 Judicial Precedents

The South African courts have a considerable influence on the development of
our labour law. The Bargaining Councils and Commission for Conciliation
Mediation and Arbitration also develop ample authorities on labour law
jurisprudence. It is the responsibility of our courts to interpret the rights of the

parties to the dispute in line with the constitutional principles.

The Constitutional Court adjudicates on the appeals from Labour Appeal court
and Supreme Court of Appeal where interpretation of labour legislation has an

impact on the constitutional right to fair labour practice®.
2.2.2.5 Academic writers
The courts are often required to interpret legislation relating to labour disputes.

While reference will be made to the Constitution, the courts may still refer to
other legal literature compiled by the authors for assistance.

% NUMSA and & others v Bader Bop (Pty) & another (2003)24 ILJ 305 (CC) and NEHAWU v
University of Cape Town & others (2003) 1LJ 95 (CC).





2.2.2.6 International Law

While our courts may use guidelines laid down by international labour
standards, such as Conventions and Recommendations of the International
Labour Organisation, reference may also be made to labour courts’
jurisprudence as provided for in the Constitution. Section 233 of the
Constitution provides that, when interpreting any legislation, every court must
prefer any reasonable interpretation of the legislation that is consistent with
international law over any alternative interpretation that is inconsistent with

international law.
2.3 The German Legal System

The origins and sources of German labour law will throw light on the discussion

of operational requirements.
2.3.1 Historical Survey

The history of the operational requirements principle under German law is
based on Social Charter of the European Union, Council Directive, Works
Constitution, economic pressure and inputs from Trade Unions. Economic
reasons would generally compel employers under certain circumstances to

reduce the staff.
2.3.2 Sources

The meaning and application of the principle of the collective redundancy at
workplace is dealt with by the social charter of the European Union*°, Council

Directive®!, Works Constitution Act®’, the Act on Protection against Unfair

33
|

Dismissal®, Labor courts, Federal Constitutional court and the European

% Revised European Social Charter of 1961 dated the 3/5/1996.

%! Council Directive 98/59/EC of July 1998. This Directive is a codified revised version of Directives.
75/129/EEC and 92/56/EEC, which have been repealed.

%2 1952 as amended by the Act of 10 December, 2001.

%1969 as amended.
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Court of Justice. Other sources of labour law in Germany are judicial

precedents and academic writers.
2.3.2.1 Judicial Precedents

The courts have a role of ensuring that the interpretation of the legislation and
Directives are correct. The Labour courts and European Court of Justice are

also important sources of labour law in Germany.
2.3.2.2 Academic writers

The courts often refer to legal literature compiled by the Authors when
adjudicating on legal disputes or preparing opinions. Many Authors do write
on labour law to which reference can be made. Prof. Weiss and Dr Schmidt
have for example written Federal Republic of Germany in 2000 and this book

appears in several writings as a source of information.
2.3.2.3 Legislation

There are several pieces of legislation such as Works Constitution, Act on
Protection against Unfair Discrimination etc, which are regarded as sources of
labour law and when dealing with operational requirements. Reference may
be made to these pieces of legislation apart from Treaties and Directives. In
Germany®* the operational requirements are usually caused by the influence
such as economic crisis or measures taken by the employer, etc. While these
organizational measures may lead to mass dismissals, the situation may be
justified, if the reaction of the employees is impossible or the reduction of
workers is based on economic reasons. The dismissal is always not the subject
of a judicial control for this is considered to be part of management’s
prerogative. There are rules, which govern how collective redundancy should

be implemented. These are contained in the European Community Directives

* Weis and Schmidt, Federal Republic of Germany (ed) 2000, Kluwer Law
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and national legislation of Germany. The social charter® is the central
European Treaty as far as economic and social rights are concerned. The
charter was first introduced in 1961 and revised on the 3/5/1996.

Amongst these rights are the rights of the workers representatives in
undertakings, especially the right to information and consultation in cases of
operational requirements. *°In the legal system of Germany, collective
dismissal is primarily regarded as an accumulation of individual dismissals.
Germany has legislation on dismissals which covers workers and employees
irrespective of Union membership. Lastly, the principle of collective
redundancy can be better understood by referring to the role played by certain
institutions such as works council, employment office, workers and courts. It
is important to deal with the definition of collective redundancy and reflect the
overview of the entire position of this concept by dealing with international

law.
2.3.2.4 International Law

Information and consultation are important issues relating to the operational
requirements. Some of the International Labour Organization conventions
describe the procedures to be followed in the event where there are operational
requirements. Article 4 of the Convention®’ explains that, the employment of a
worker shall not be terminated unless there is valid reason for such termination
connected with the capacity or conduct of the undertaking, establishment or
service. It further stipulates that, when contemplating terminations for reasons

of an economic, technological, structural or similar nature, the employer shall-

@ provide the workers representatives concerned in good time with
relevant information including the reasons for the terminations

contemplated, the number and the categories of workers likely to be

® |nternational law, the Haque (107).

% Blank pain(ed) The Council of Europe and the Social Challenges of the xxi st Century p88 (2000)
Kluwer Law International, printed in Great Britain.

%7 Termination of Employment Convention, 1982
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affected and the period over which the terminations are intended to

take place;

(b) give, in accordance with national law and practice, the worker’s
representatives concerned, as early as possible, an opportunity for
consultation on measures to be taken to avert or minimize the
terminations on the workers concerned, such as finding alternative

employment.

By the 1* March 1999, Convention 158 has been ratified by 28 countries

including Germany®®,

Recommendation No.166% adds a further component by proposing
consultations on measures before the point at which the terminations
become inevitable. Terminations of employment sometimes result from
major changes in the enterprise organization, structure, technology and
work methods. Convention 158 does not specify the threshold in the number

of terminations beyond which the procedures apply.

Consultation, in particular provides an opportunity for an exchange of views
and the establishment of a disclosure which can only be beneficial for both
the workers and the employer by protecting employment as far as possible
and hence ensuring harmonious Labour relations and social climate which is
proportion to the continuation of the employer’s activities. Indeed,
transparency is a major element in moderating or reducing the social

tensions inherent in any termination of employment for economic reasons®.

% International Labour Review vol. 138 Worker retrenchment: Preventative and remedial measures,
Chritine Evans Klock, Peggy Kelly, Peter Richards and Corinne Vargha

¥ Termination of Employment Recommendation 1982

“0 International labour organization, 1995, protection against unjustified dismissal Termination of
Employment for economic, technological, structural or similar reasons. This article refers to
convention 1458 and recommendation 166 on the principle of consultation
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2.3.2.5 European Social Cluster

The European Social Charter*® deals with the right to information and
consultation by the employees’ representatives. It encourages measures
enabling workers or their representatives in accordance with national
legislation and practice to be informed regularly at an appropriate time and
in a comprehensible way about the financial position of the undertaking
employing them and to be consulted in good time prior to a proposed
operational requirements on ways and means of avoiding operational
requirements or limiting their occurrence or mitigating their consequences,
for example by the recourse to accompanying social measures aimed at the

re-employment or retraining of the workers concerned.
2.2.2.6 Council Directive 98/59/EC

A Directive is a flexible measure, which leaves the national authorities to
translate it into national law in the most appropriate way. It is binding as to
the result to be achieved upon each member state to which it is addressed.
National authorities can obtain compliance by an act of parliament, but other
means are also possible. Thus, collective agreements are rendered obligatory
by governmental decree and may cover the private sector of the economy as
a whole. The extension of collective agreements is possible in member states

such as Belgium, France, Germany and the Netherlands*.

Directives state the reasons on which they are based and refer to the
proposals or opinions that were required to be obtained. Directives are made
known to the parties to whom they are addressed and take effect upon such
notification® they indicate the date on which member states must implement
the measures necessary to comply with its provisions. If the member state

does not comply in due time, the commission may bring the matter before

* Articles 21 and 29 of the European Social Charter 3/5/1996 Blainpain (ed) The Council of Europe
and the social challenges of the xxi century, 82-129. 2001 Kluwer Law International; Great Britain
%2 R Blainpain, European Labour Law, 7™ Edition, 2000 p60

*% Article 253, 2 EC Treaty, 1997
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the court. If the court finds that a member of the state has failed to fulfil an
obligation, under the EC Treaty*, the state shall be required to take the
necessary measures to comply with the judgement of the court of Justice. If
the commission considers the state members not to have complied with the
judgement, it will in a reasoned opinion to indicate the areas in which such
state has failed to comply with the judgement. This may lead to the
imposition of a heavy penalty by the court of Justice®. The court of Justice
has further roles of ensuring that interpretation of Directives is correct.

It has 15 judges and 9 Advocate-Generals who make resources submissions
in order to assist the court in the performance of their task. The court of
Justice’s competent to make preliminary rulings concerning the
interpretation of the community law at the request of judges of a member
state when a national Judge is faced with a problem of interpreting the
community law. A preliminary ruling made will be binding on the national

judge.

“ A Member State may be obliged to make good the damage suffered by individuals as a result of the
failure to implement the Directive. This happened where the Member State failed to transpose a
Directive relating to protection of employees in the event of insolvency of the employer: COJ, 19 Nov
1991, A. Francovich and D. others v Italian Republic No. C-6/90 and C-9/90, ECR, 1991, 5357.

*® Article 228 EC Treaty
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3.

3.1

3.2

CHAPTER THREE

THE CONCEPT OPERATIONAL REQUIREMENT

The operational requirement principle which may result into mass dismissals
on account of redundancies is defined in the Labour Relations Act and it is
further described by the Authors on labour law. The Code of Conduct also

elaborates on this concept.
Definition

Section 213 of the Labour Relations Act defines the concept of “” as the
requirements based on the economic, technological, structural or similar
means of an employer. The term collective redundancy may be understood as
an equivalent of operational requirement. Therefore, for purposes of this

paper, the concept “operational requirement” will be used.
Description of Operational Requirements Concept
The Code of Good Practice elaborates on the term as follows:

“As a general rule economic reasons are those that relate to the financial
management of the enterprise.  Technological reasons refer to the
introduction of new technology which affects work relationships either by
making existing jobs redundant or by requiring employees to adapt to the new
technology or a consequential restructuring of the workplace. Structural
reasons relate to the redundancy of posts consequent to a restructuring of the

’ . )’46
employer’s enterprise”".

**Schedule 8 item 12(1)) to the Labour Relations Act; Transport and General Workers
Union v SA Stevedores Ltd (1993) 14 ILJ 1068 (IC); Food and Allied Workers Union
v Kellog SA (1993) 14 ILJ 406 (IC); Associated Biscuits division of Brands Ltd v
Munsay (1997) 9 BLLR 1121 (LAC).
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It therefore follows that, economic, technological, structural or similar needs
of an organization may compel the employer to apply the mass dismissal

principle based on the redundancy of the employees.

A dismissal based on redundancy of employees must be justifiable and
procedures as envisaged in the Labour Relations Act must be complied with.

A dismissal is regulated by section 189A of the Labour Relations Act.

This section was introduced in respect of employers with more than 50
employees which are activated if the number of employees to be dismissed is
above a certain threshold*’. The existing provisions of section 189 of the
Labour Relations Act continue to apply to employers with fewer than 50
employees and to smaller scale dismissals. John Grogan®® explains that, in
case falling under section 189 A, the Labour Court is expressly required to
determine whether the dismissal was ‘operationally justified on rational
grounds’ and whether there was ‘proper considerations’ of alternatives to
retrenchments. In this sense, the final decision rests with the cents, rather than

the employer.

*" Labour Relations Law: A Comprehensive Guide
8 Dismissal Discrimination and Unfair Labour Practices, 1% Ed 2005, Juta and Co. Ltd P. 395
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CHAPTER FOUR

4. DISMISSAL BASED ON COLLECTIVE REDUNDANCY IN THE SOUTH
AFRICAN LEGAL SYSTEM

4.1 Application of Section 189A of the Labour Relations Act

Section 189A of the Labour Relations Act deals with dismissals based on by
employers with more than 50 employees.
“(1) this section applies to employers employing more than 50 employees if —
(@) The employer contemplates dismissing by reason of the employer’s, at
least —
() 10 employees, if the employer employs up to 200 employees;
(i) 20 employees, if the employer employs more than 200, but not
more than 300 employees;
(iii) 30 employees, if the employer employs more than 300, but not
more than 400 employees;
(iv) 40 employees, if the employer employs more than 400, but not
more than 500 employees; or
(V) 50 employees, if the employer employs more than 500
employees; or
(b) the number of employees that the employer contemplates dismissing
together with the number of employees that have been dismissed by
reason of the employer’s in the 12 months prior to the employer
issuing a notice in terms of section 189(3), is equal to or exceeds to the

relevant number specified in paragraph (a).”

The threshold for the application of section 189A of the Labour Relations Act
introduce anomaly in that they are arbitrary®®. The Author continues to argue
that, employees working for an employer with 49 employees will be at a
disadvantage relative to those working for an employer with 50 employees.

* A Survey of the 2002 Labour Legislation Amendments: Is these really “something for
everyone?” (2003)24 ILJ 23. Craig Bosch
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Summarily, the section will not cover employees where the employer

contemplates retrenching nine instead of ten of its 60 employees.

If the employer has retrenched nine of its 60 employees in the preceding 12
months and is now contemplating retrenching just one of them it will be
compelled with having to comply with the provisions of the last but not the

preceding dismissals.

These arbitrary distinctions appear to amount to unfair discrimination which
the legislature will find difficult to justify. According to this Author, the
threshold for the application of section 189A is relatively easy to manipulate
by the employer seeking to avoid the possibility of a strike over the reasons for
retrenchment. It seams anomalous that the retrenches should strike in
circumstances where they are facing dismissal due to the ailing financial state
of the employer. They would make their prospects of continued employment
even more precarious by causing the employer economic loss and the
retrenchment net may even by widened. Employers should therefore give
careful consideration to mass dismissals. The comments made by this author
seem to be an eye-opener to possible legal pitfalls. However, each case must
be treated on its own merits. It is important for the employers to analyse the

situation very carefully.

4.2 Substantive Fairness

Section 189A of the Labour Relations Act provides that in any dispute referred
to the Labour Court in terms of section 191(5)(b)(ii) that concerns the
dismissal of the number of employees specified in subsection (1), the Labour

Court must find that the employee was dismissed for a fair reason if—

(a) the dismissal was to give effect to a requirement based on the employer’s
economic, technological, structural or similar needs;
(b) the dismissal was operationally justifiable on rational grounds;

(c) there was a proper consideration of alternatives; and
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(d) selection criteria were fair and objective.

Section 189A(19) of the Labour Relations Act where applicable, provides
more specific criteria for a court to consider when deciding whether a
retrenchment is substantively fair or not. An attempt has been made to give
more content to what constitutes a fair reason to dismiss in the context of this
section. Murphy AJ states that the legislature has given a clearer indication of
the standard to be applied when deciding whether there was a fair reason to
dismiss based on. The test harkens back to the principle of proportionality or
the rational basis test applied in constitutional and administrative adjudication
in other jurisdictions. Although it involves a measure of deference to the
managerial prerogative about whether the decision to retrench is a legitimate
exercise of managerial authority for the purpose of attaining a commercially
acceptable objective, the court is entitled to look at the content of the reasons
given to ensure that they are neither arbitrary nor capricious™. It seems
subsection (19) of section 189A of the Labour Relations Act applies only to
dismissals in terms of section 189A of the Act. If so, it is arguable that the
application of different criteria to different categories of employees has the
potential to infringe the constitutional right to equal treatment®’. There is no
good reason why the standard used under section 189A (19) of the Act cannot
be used for dismissals in section 187 of the Act. It seems the requirements for
constituting fair reasons in section 189A (19) of the Labour Relations Act are
not new to sections 213 and 189(6) and (7). The requirement of justifiability

summarizes a well established principle of case law*?
Fair Reason
With regard to substantive fairness, the employer must show that the true

reason for the dismissals pertain to operational and economical reasons. The

economic reasons must be bona fide and the employer must prove that the

% SATAWU v Old Mutual Life Assurance Co SA Ltd [2005] 4 BLLR 378 (LC)

*! Labour Relations Law: Comprehensive Guide Darcy du Toit et al 5™ edition 2006
Section 9 of the Constitution requires equal treatment before the law

*2 Labour Relations Law A Comprehensive Guide p 445
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dismissal is fair’®. If it must be proved that are in fact present, it has been held
that an employer can also dismiss to increase its profit or competitiveness®.
The employer can therefore dismiss employees who do not meet business
requirements and replace them with those who will satisfy such requirements.
The employer does not have to wait for the business to be under threat. In
SACCWU v Afrox (Pty) Ltd>® the Labour Appeal Court considered the
dismissal of protected strikers and held that the court’s duty was to determine
the true reason for the dismissal. This must be done having regard to both

factual and legal causation.

The Courts are willing to undertake more substantial enquiries into the
appropriateness and fairness of operational requirement dismissals®®. Some of
the requirements provided for in section 189 of the Labour Relations Act may
where applicable be relevant under section 189A of the Labour Relations Act.
The Labour Court confirmed that section 189A of the Labour Relations Act
cannot be used for challenging the substantive fairness of a retrenchment®’.
Murphy AJ states that the general language used in section 189A of the
Labour Relations Act operates to restrict all procedural disputes to application
proceedings and thus excludes the referral of disputes about procedural
fairness to the Labour Court for trial by means of a statement of claim. He
confirms that the Labour Court does not have jurisdiction in terms of section
191(5) (b) (ii) to adjudicate a dispute concerning substantive fairness that has
not been referred to conciliation or to condone failure to refer such a dispute to

conciliation®.

In cases falling under section 189A, the Labour Court is expressly required to

determine whether the dismissal was operationally justified on rational

%% Section 192(2) of the Labour Relations Act

* Fry’s metals (Pty) Ltd v NUMSA and Others 2003 ILJ 133 (LAC)

>>1999 20. ILJ 1718 (LAC)

*® Johnson and Johnson (Pty) Ltd v CWIU 1998 12 BLLR (LAC) and BMD Knitting Mills
(Pty)Ltd v SACTWU 2001 7 BLLR 705 (LAC)

>’ NUMSA and Others v SA Five Engineering and Others 2005 1 BLLR 53 (LC)

>% Follow up to judgement by Zondo AJP in NUMSA v Driveline Technologies (Pty) Ltd and
another [2002] 1 BLLR 20 (LAC)

Dismissal Discrimination and Unfair Labour Practices Juta and Company Ltd John Grogan 1
published, 2005
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4.2.2

grounds and whether there was proper consideration of alternatives to
retrenchment. In this sense the final decision rests with the courts rather than

the employer.

Selection Criteria

Any dispute referred to the Labour Court in terms of Section 195 (5) (b) (ii) of
the LRA that involves large scale dismissals, a fair reason must be the basis
for the dismissal of the employees. The Labour Court must find that the
employees were dismissed for a fair reason if selection criteria were fair and

objective.

In NUMSA obo Buswana/Dimbaza Foundries (Pty) Ltd *°the Court says,
employer is not obliged to test the candidates before the retrenchment exercise
in order to determine their fate. From the reading of the judgment, the skill
retention may depend on the competencies to perform and experience shown

by the candidate.

The Labour Court says that®, though the general provisions of Section 189 (7)
of the LRA applied in view of the number of employees to be dismissed, noted
that if consulting parties are unable to reach agreement, the employer is
obliged to use criteria that are fair and objective. If the employer wishes to
use criteria which are unfair and subjective, it must endeavour to obtain the
employees’ consent. It is my view that where large scale dismissals are
involved, agreement between the unions and the employer is important on the

selection of the criteria.

In Thekiso v IBM South Africa (Pty) (Ltd)®!, the Court says fairness does
require that every applicant for the new post had to be confronted with the
merits and demerits of every other applicant’s application before a decision

could be made. The Labour Appeal Court has recently stated that, an

%2007 9 BALR 816 (MEIBC)
% CWIU and others v Latex Surgical Products [2006] 2 BLLR 142 (LAC)
61 12007] BLLR 253 (LC)
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4.2.3

employer has an obligation not to dismiss an employee for if that employer
has work which such employee can perform either without any additional
training or with minimal training. Judge President Zondo continues to explain

the selection criteria as follows:®?

“Those of the respondent’s employees who were appointed to some of the
positions have not been shown to have longer service periods than the
appellant nor to have had better skills or qualifications than the appellant nor
has it been shown that they were black or female and that, therefore, being
preferred above the appellant may have been on grounds of advancing
employment equity; accordingly, on what is before the court, the decision not
to give one of those positions to the appellant will have been on arbitrary or

capricious grounds”.

Procedural Fairness

It is clear that, even if the dismissals are considered to be substantively fair,

the employer must still indicate that such dismissals were procedurally fair.

4.2.3.1 Notice of Dismissal

Any dismissal covered by section 189 A (2) requires the employer to give
notice of termination of employment. Despite section 65 (1) (a) of the LRA,
an employee may participate in a strike and an employer may lock-out the
employees. However, the consulting parties may agree to vary the time
periods for facilitation or consultation. In NUM v De Beers Consolidated
Mines (Pty) Ltd,®® it was held that the employer’s notice of termination of
employment was premature and of no force and effect. It was held further that
the provisions of section 189a (2) of the LRA require employers to give notice
of termination strictly in accordance with section 189A. The section applies to

workplaces with more than 50 employees and to retrenchment that exceeds the

82 Oosthuizen v Telkom SA Ltd PAS/04, 29 June 2007
63 (2006) 27 1LJ 1909 (LC)
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number of retrenchments prescribed in the scale contained in section 18A (1)
of the LRA.

4.2.3.2 Failure to comply with Fair Procedure

Section 189A (13) of the LRA provides that, if an employer does not
comply with a fair procedure, a consulting party may approach the Labour
Court by way of an application for an order compelling the employer to
comply with a fair procedure. Our courts often find that, substantive
fairness is inextricably bound up with procedural fairness and order that the
two principles be heard together®. The Court did not grant any relief to the
employee where the case was brought excessively late®. The applicants
used the provisions of Section 189 instead of Section 189A (13).

4.2.3.3 Consultation Process

Section 189 of the LRA deals with dismissals on the basis of the of an
employer. The employer and the trade union or employees with whom
consultation must take place engage in a meaningful joint consensus —
seeking process and attempt to reach consensus on the issue prescribed for
consultation. If dismissals based on operational requirements contemplated
in section 189A of the LRA, the possibility of appointing a facilitator to
assist in the facilitation process and strike action by employees against such

dismissals will arise.

The Labour Appeal Court states that, “as a general rule an employer has a
right to choose the way in which he will run his business provided that, in so

far as workers are concerned, he consults with them or their representatives as

% (Walts v Fidelity Corporate Services (Pty) Ltd [2007] 6BLLR 579 (LC); Banks and Brown v Coca
Cola South Africa J1114/07 June 2007 (Van Niekerk AJ).

% (Catering Pleasure and food Workers Union v National Brands Ltd (2007) 28 ILJ 1064 (LC) see also
Zero Appliances (Pty) Ltd v CCMA and others [2007] BLLR 683 (LC), where the employees
challenged the procedural fairness of their dismissals for operational reasons. The applicants used the
provisions of Section 189 instead of Section 189 (13).
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contemplated by section 189 of the Act, if he contemplates dismissing them

for 66”.

Consultation is explained as a consensus — seeking process entailing a dual
participatory role. Once the respondent has issued the formal offer of
alternative employment, it remains open to the applicant to play her part by
identifying issues of concern and to take the respondent up on its offer for
further deliberations®’.

Our authors refer to National Union of Mental Workers of SA v Atlantis
Diesel Engineers (Pty) Ltd® and say where an employer senses that it might
have to retrench employees likely to be attended at the earliest opportunity in
order to advice them of the possibility of retrenchment and the reasons for it.
The employees or their representatives will then suggest ways of avoiding
terminations of employment during the Consultation. There is a view that,
management must just take a decision on whether to retrench or not®®. While
this view was not acceptable in Atlantis Oicral Engines Case, it seems the
message it conveys has substance. The Management must discuss the matter
before approaching the affected employees or their representatives and they
may be persuaded not to continue. “The Consulting parties must attempt to
reach consensus on issues such as measures to avoid dismissal, the minimising
of the number of persons who will be dismissed, the timing of the dismissals,
the method of selection of the affected employees. The relevant information
must be discussed to the other party°.

Any dispute missing may be referred to the Bargaining Council with
jurisdiction in the Sector or the CCMA. Should the Council or Commissioner
be unable to resolve the dispute by way of Conciliation, the dispute may be
referred to Court for adjudication.

% Forecourt Express (Pty) Ltd v SATAWU and others [2007] 2 BLLR 101 (LAC).
%7 Greyvenstein v flaming Silver Trading 62 (Pty) Ltd t/u Sunglass World (2007) ILG 1081 (LC)

% Supra

% Building Construction allied Workers union v Murray and Roberts Buildings (TV1) (Pty) Ltd.
" Managing Employment Relations in South Africa, Service issue 5 April 2004 p 5 — 313 Olivier M.
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4.2.3.4 Facilitation Process

The appointment of a facilitator and the facilitation process of any dispute
arising from declaration of operational requirements of employees by the
employer are provided for in section 189 A (3) to (8) of the LRA. The
employer and the Unions and or employees with whom consultation must take
place are expected to agree to the appointment. It is an obligation to all of
them to agree to the appointment of a facilitator. The Commission for
Conciliation Mediation and Arbitration must be notified of the agreement
within 15 days of the employer giving notice to the consulting parties to the
proposed retrenchment. The manner in which the facilitator is appointed and
how facilitation will be conducted will be determined by regulations by the
Minister of Labour’.  If a facilitator is appointed, the employer is not
permitted to retrench for a period of two months calculated from the date on
which notice of the proposed retrenchments was given to the consulting
parties. This period will be utilized by the employer to comply with its
obligation to consult in terms of the provisions of section 189, with the

assistance of the facilitator.

If the period of 60 days lapses, the employer may give notice in terms of
section 37 (1) of the Basic Conditions of Employment Act. If there is no
agreement to appoint a facilitator, seemingly the intuition is to prohibit
retrenchments for a period of 60 days calculated from the date on which notice
of the proposed retrenchment is given.

Section 189A (8) (a) of the Act provides that, if a facilitator is not appointed, a
party may not refer a dispute to a Council or the Commission unless a period
of 30 days was given in terms of section 189 (3). In Num v De Beers
Consolidated Mines (Pty) Ltd"? the court interpreted section 189A (8) (a) of

™ A comment on the Labour Relations Amendment Bill 2001 and the Basic Conditions of Employment
Bill 2001 (2001) 22 I1LJ 2164 Andre’ Van Niekerk, PAK Le Roux

"2 Supra
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the LRA, read with section 64 (1), as meaning the expiry of either, not both, of

the periods referred to in the latter subsection.

4.2.3.5 Notice of Strike Action

(@) The five general rule is that strikes are not permitted in respect of
disputes of right. However, section 189A permits a strike in respect of
a retrenchment®.  This may take place if notice of termination of

employment is given by the employer.

(b) A registered trade union or the employees who have received notice of

termination may-

(i give notice of a strike in terms of section 64 (1) (b) or (d); or
(i) refer a dispute concerning whether there is a fair reason for the
dismissal to the Labour Court in terms of section 191(11).

Notice of the commencement of a strike may be given if the employer
dismisses or gives notice of dismissal before the expiry of the periods
referred to in subsections (7) (a) or (8) (b) (i). of the LRA.

A consulting party may not give notice of a strike in respect of a dismissal,
if it has referred a dispute concerning whether there is a fair reason for that
dismissal to the Labour Court; and may not —

refer a dispute about whether there is a fair reason for a dismissal to the
Labour Court, if it has given notice of a strike in terms of this section in

respect of that dismissal.

If a trade union gives notice of a strike in terms of this section,
no member of that trade union, and no employee to whom a collective

agreement concluded by that trade union dealing with consultation or

™ Current Labour Law (2007) Cheadle, Le Roux, Thompson, Van Niekerk, P.113
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facilitation in respect of dismissals by reason of the employers’ has been
extended may refer a dispute concerning whether there is a fair reason for

dismissal to the Labour court;

An attempt to strike in the context of a larger-scale retrenchment after
consultation ended without agreement, and where there is no referral to
facilitation by either party, the court explained that when a dispute arises
between parties, employees are not permitted to strike without first referral
to a Council of the CCMA. This referral may only take place 30 days after
the notice has been given and only after the union or the employees
concerned have received notice of termination of their employment. The
dispute must be clearly stated and identified. The Solutions sought should

unambiguously be stated.”
4.3 Role of involved actors in the South African Legal System
4.3.1 Commission for Conciliation, Mediation and Arbitration

Section 191 of the Labour Relations Act, provides that —

(1) If there is a dispute about the fairness of a dismissal, the dismissed
employee may refer the dispute in writing within 30 days of the
dismissal to-

(a) a Council, if the parties to the dispute fall within the registered
scope of that Council; or
(b) the Commission, if no Council has jurisdiction.
2 If the employee shows good cause at any time, the council or

the Commission may permit the employee to refer the dispute after

the 30-day time limit has expired.

™ Leoni Wiring Systems (EL) (Pty) Limited v Numsa (2007) 28 ILJ 642 (LC)
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3) The employee must satisfy the Council or the Commission that a

copy of the referral has been served on the employer.

4 The Council or the Commission must attempt to resolve the

dispute through conciliation.

5) If a Council or a commissioner has certified that the dispute
remains unresolved, or if 30 days have expired since the Council or
the Commission received the referral and the dispute remains

unresolved-

(@) the Council or the Commission must arbitrate the dispute at the

request of the employee

A dismissal is deemed to occur on the date of dismissal not on the date
on which the internal appeal against the dismissal was rejected.” Late
referrals to CCMA may be condoned, but if condonation is rejected,
both the CCMA and Labour Court lack jurisdiction to arbitrate or
adjudicate the dispute.”® Condonation can be granted at any stage of
the proceedings before an award is actually issued.”” A referral to the

The Commission for Conciliation, Mediation and Arbitration (the
CCMA) is a state-funded but independent body with jurisdiction
throughout the Republic of South Africa.”® Its main quasi-judicial
functionaries are Commissioners and Senior Commissioners. It plays a
central role in the statutory dispute-resolution process. The main
function’® of the CCMA is to resolve disputes by conciliation and
arbitration.  All disputes not handled by private procedures or

accredited bargaining councils must be referred to the CCMA for

> Edgars Stores Ltd v SACCAWU and another 1998 19 ILJ 771 (LAC)

"® Tyler v Donaldson Filtration Systems (Pty) Ltd (1999) 1 BLLR 89 (LC)
" Balaram v CCMA and others (2000) 9 BLLR 10105 (LC)

"8 Section 114 of the Labour Relations Act

™ Section 115 of the Labour Relations Act
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4.3.2

4.3.3

conciliation before they can be referred to arbitration or adjudication
by the Labour Court.

Bargaining Councils

Bargaining Councils have an important role to play in the resolution of
disputes.*® The Constitution of the Bargaining Council must provide for a
procedure in terms of which disputes between the parties are to be resolved.
The Bargaining Council can conciliate in matters involving unfair dismissals.

This may also be arbitrated by the Bargaining or Statutory Council.
Labour Court
The Labour Court can adjudicate on operational requirements disputes.

The Labour Relations Act provides for the establishment of the Labour
Court®. It is also a court of equity which means that it can also consider
aspects of fairness in making its decision. The Labour Court is a superior
court that has authority, inherent powers and standing in relation to matters
falling under its jurisdiction, equal to that of a provincial division of the High
Court. It consists of a Judge President, a Deputy Judge President and other

judges.

It has jurisdiction throughout the Republic of South Africa. The labour Court
has concurrent jurisdiction with the High Court in respect of any alleged or
threatened violation of a fundamental right entrenched in Chapter 2 of the
Constitution which arises from employment and from labour relations.
Sometimes it is difficult to draw a line between where the two courts share
jurisdiction and where Labour Court has exclusive jurisdiction.?? In some
cases the High Court has declined to assume jurisdiction in cases involving

alleged unfair labour practices by the State. For example, the Court has

8 Section 51
8 Section 151(1), amended by section 11 of Act no 127 of 1998
8 |_angeveldt v Vryburg Transitional Local Council and others (2001) 22 1LJ 1116 (LAL)
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4.3.4

refused to entertain applications concerning the suspension of public sector
employees® and interpretation of a collective agreement®. The Court has
decided that the matter would not fall within its powers if it falls within the
ambit of the Labour Relations Act, but where employees assault the other
employee for matters emanating from appointments, the High Court can grant
an interdict.®*® The Labour Court has powers to grant interdicts, urgent interim
relief, declaratory orders, costs, make arbitration awards orders of courts,
award compensation, order compliance with the Act, etc.

Labour Appeal Court

An appeal may be made from the Labour Court to the Labour Appeal Court
but there must be leave to appeal from the Labour Court. The Constitutional
Court can also decide any question from or connected with the Labour Court’s
interpretation of the general Constitutional right to fair labour practice. The
Constitutional Court is the highest court of the country and it has jurisdiction

to adjudicate over all matters referred to it.

Section 167 of the Labour Relations Act establishes the Labour Appeal Court
as a court of law and equity. It is the final court of appeal in respect of all
judgements and orders made by the Labour Court in respect of the matters
within its exclusive jurisdiction. The Labour Appeal Court has the exclusive
jurisdiction to hear and determine all appeals against the final judgment and
final orders of the Labour Court.®*® The Labour Court may reserve judgements
on a question of law to be decided by the Labour Appeal Court. Sometimes

this court may sit as a court of first instance if directed by the Judge President.

& Mcosini v Mancotyana and another (1998) 9 ILJ 1413 (TK)

# IMATU v Northern Pretoria Metropolitan Substructure 1999 20 1LJ 1018 (T)

& Minister of Correctional Services and another v Ngubo and others (2000) 21 313 (N)
8 Section 158 (4) of the Labour Relations Act
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4.3.6

High Courts

The dividing line between the jurisdiction of the Labour Courts and the High
Court in employment matters has become a problem. Section 157(2)
expressly gives the High Court concurrent jurisdiction with the Labour Court
in matters involving alleged or threatened violations of constitutional rights
arising from employment and labour relations, disputes over the
constitutionality of executive and administrative acts by the state in its

capacity as employer.

A controversy first arose in the cases in which the High Court and Labour
Court, respectively had to decide whether they had jurisdiction to entertain
applications arising from alleged unlawful conduct during strikes. The court
held that its jurisdiction was retained when employees who were not on strike
committed assault and intimidation, even though their grievance had its origin
in the workplace.®” Where employees claim that a decision to dismiss them
violates their right to fair administrative action, either the High Court or
Labour Court may decide the issue.®®The High Court has been protecting its
jurisdiction in dismissals before it on strict contractual grounds. In Jacot-
Guilarmod v Provincial Government, Gauteng,®® the court held that it had
jurisdiction to entertain an employee’s claim against his former employer for
an alleged repudiation of a fixed-term contract. The ruling paved way to claim

damages as compensation under the Labour Relations Act.

Supreme Court of Appeal

The Labour Appeal Court seems to be having the same status as the Supreme

Court of Appeal on labour matters. The Labour Appeal Court ruled in that its

8 Minister of Correctional Services v Ngubo supra.

8 Simelela and others v Member of the Executive Council for Education of the Province of Eastern
Cape and Others (2001) 22 I1LJ 1688 (LC)

891999 (3) SA 594 (T)
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judgments were not appealable®®.  The right of appeal to Supeme Court of
Appeal from Labour Appeal Court was confirmed in NUMSA and others v
Fry’s Metals (Pty)™. However, the court held in that case that a special leave
of appeal must first be granted by the SCA. The first case in which the SCA
overruled the judgments of the Labour Appeal Court was the Rustenburg
Platinum Mines Ltd (Rustenburg Section) v CCMA and others®.

Constitutional Court

The Labour Appeal Court is the highest labour tribunal. In certain cases
appeal from the Labour Appeal Court to the Constitutional Court is permitted,
with leave of the latter court. Rule 18(2) of the Rules of the Constitutional
Court provides that a litigant wishing to appeal directly to the Constitutional
Court from any other court than the Supreme Court of Appeal must apply to
the Court in question for a certificate stating that it is in the interest of justice
for the matter to be brought directly to the Constitutional Court and that there
is reason to believe that the Court may give leave to the appellant to note an
appeal. The Constitutional Court has held that it has jurisdiction to decide any
question from or connected with the Labour Court’s interpretation of the
general Constitutional right to fair labour practice.®® In the case of Mkangeli
and others v Joubert and others,* the following which was endorsed in the
recent case of Lilian Dudley v The City of Cape Town and Another®® was

stated:

“This court may refuse leave to appeal directly to it, not because the appeal
lacks prospects of success, but because it considers the matter to be one which
ought properly to be dealt with by the Supreme Court of Appeal before it is
called on to consider hearing the matter.

% Khosa,Gypsum Industries Ltd (1998)19 ILJ 53(LAC); KEM-Lin Fashion v Brunton and
another(2002) 23 ILJ 882(LAC) These decisions were turned down by the Supreme Court of
Appeal in Chevron Engineering (Pty) Ltd v Nkambule and others(2003) 24 ILJ 1331(SCA).
°1(2005) 1LJ 689 (SCA)

%2 (2006) 27 1LJ 207 (SCA)

% SA Commercial Catering and Allied Workers Union v Irvin & Johnson Ltd (2000) 21 ILJ 1583 (CC)
%2001 (2) 1191 (CC); 2001 (4) BCLR 316 (CC)

% 2004, case no. 5 dated 20 May 2004
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Where that is the case, an order refusing leave to appeal directly to this court
does not preclude the litigant from approaching the court again for leave to
appeal after the Supreme Court of Appeal has disposed of the matter either by
way of a judgement, or by refusing the petition for leave to appeal. Should
that happen, this court will consider the application on its merits in the light of
the decision of the Supreme Court of Appeal. It is against this background
that the application for leave to appeal in the present case has to be

considered.”

4.3.8 Private Arbitration

Generally, Labour law is intended to encourage parties to the dispute to
resolve their disputes amongst themselves, but sometimes the parties may
agree to refer their dispute to private arbitration. Most private dispute-
resolution agreements also provide for mediation and if it fails the dispute will
be dealt with through arbitration. Private arbitration awards are subject to
review by the Labour Court. Initially, there was an uncertainty on whether the
Labour Court was restricted to review arbitration awards only on the grounds
mentioned in section 33 of the Arbitration Act®. The court was not sure if the
rationality test contemplated in the Promotion of Administration Act® was
applicable. In Stocks Civil Engineering (Pty) Ltd v Rip NO & others®, the
court decided that it could review such awards under the Arbitration Act. The
judgment seemingly broadened grounds of review of private arbitration
awards to grounds recognised by section 145 of the Labour Relations Act.

It seems there is nothing which may prevent the parties from referring their

dispute on dismissals based on operational requirements for private arbitration.

% Act No. 42 of 1965

%" Section 6 (f) (i) of Act 3 of 2000, see also Transwerk v Independent Mediation Service of South
Africa & others (2002) 23 ILJ 2313 (LC)

% (2002) 23 ILJ 358 (LAC)
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Remedies in the South African Law

Where a dismissal is based on, the Labour Court may make any other order
that it considers appropriate in the circumstances in addition to reinstatement,
re-employment or compensation. What follows are common remedies which

are normally agreed to between the parties or granted by the courts.
Re-Employment

The employer may be ordered to re-employ the employee on any terms with
effect from a date on or after the date of dismissal, either in the work that he or
she had been doing prior to dismissal or in other reasonably suitable work. The
Labour Relations Act does not specify the circumstances under which re-
employment should take place. The principle has not been defined in the Act.
It should therefore be given its ordinary meaning. The employees should
begin their work afresh with the employer and any benefits arising from their
past employment was not extended to the employment relationship.*
According to our authors, the Labour Relations Act appears to provide for
orders of re-employment to cater for the special forms of dismissal provided
for in section 186(1) (b) and (d). However there is nothing in the Act which
prevents judges or arbitrators from ordering re-employment of employees in
other appropriate circumstances.'®The employer may agree to re-employ the
retrenchees in the future. The Labour Relations Act does not provide for the
period of the offer to re-employ.

The fairest method according to some of our authors is to apply the LIFO in
the reverse’™. In the absence of an agreement, the employees seem to have no

remedy if the employer refuses to re-employ them when vacancies occur.

% Consolidated Frame Cotton Corporation Ltd v President of the Industrial Court and Others:
Consolidated Woolwashing and Processing Mills Ltd v President of the Industrial Court and Others
1986 (3) SA 786 (A)

1% Dismissal, Johan Grogan, 2002

1013 Grogan Workplace Law 9" Ed. 2007 Page 243
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4.4.2 Compensation

The employer may be ordered to pay compensation to the employee. An
unfairly dismissed employee may be granted compensation as a relief. Section
193 (1) of the Labour Relations Act provides that, if the Labour Court or an
arbitrator appointed in terms of the Act finds that a dismissal is unfair, the
Court or the arbitrator may order the employer to pay compensation to the
employee. An order or award of compensation made is in addition to, and not
a substitute for any other amount to which the employee is entitled in terms of
any law, collective agreement or contract of employment.’® The provision
governing compensation for dismissals other than those that are automatically

unfair now reads as follows:*%

“The compensation awarded to an employee whose dismissal is found to be
unfair either because the employer did not prove that the reason for dismissal
was for a fair reason relating to the employee’s conduct or incapacity or the
employer’s or the employer did not follow a fair procedure, or both, must be
just and equitable in all the circumstances, but may not be more than the
equivalent of 12 months’ remuneration calculated at the employee’s rate of

remuneration on the date of dismissal”.

The Courts and the arbitrators now have complete discretion to award
compensation of any amount, subject to the 12 months’ ceiling. They have the
same power in the case of automatically unfair dismissals, save that the
maximum is double that of other dismissals. The Court is armed with power
to order punitive damages in cases of automatically unfair dismissals. It must
reflect that the employee is entitled to fully retrospective re-instatement and
also for penalising the employer for dismissing the employee for a prohibited
reason.’® Some of the factors taken into account when assessing the quantum

of compensation are - 1®

192 section 195 of Act 66 of 1995

103 Workplace Law; Johan Grogan 7" ed. p 127; see also section 194 (2) of the Labour Relations Act
104 CEPPWAWU & Another v Glass & Aluminium (2002) 23 ILJ 695 (LAC)

1% Ferodo (Pty) Ltd v De Ruiter (1993) 14 1LJ 974 (LAC)
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@ there must be evidence of actual financial loss suffered by the person
claiming compensation;

(b) the loss must be foreseeable, i.e. not too remote or speculative;

(© the award must endeavour to place the claimant in monetary terms in
the position in which he would have been had the unfair labour
practice not been committed;

(d) in making the award, the court must be guided by what is reasonable
and fair in the circumstances;

(e there is a duty on the employee to mitigate his damages by taking all

reasonable steps to acquire alternative employment.

The employees should carefully calculate their positions before they can seek
compensation for unfair dismissal. In the case of Minister of Home Affairs v

Hambridge NO and another'%

, the respondent employee claimed for unfair
constructive dismissal after his employer had paid him voluntary severance
package of R1.5 million.

The Labour Court held that the employee could not benefit from unfair
dismissal and a consensual termination. The respondent could only receive his

compensation after repayment of retrenchment package.

Re-Instatement

The employer may be ordered to reinstate the employee with effect from a
date on or after the date of dismissal. If the Labour Court finds that an
employee has been unfairly dismissed, the employee may be reinstated from a
date not earlier than the date of dismissal. Section 193 of the Labour
Relations Act establishes re-instatement as the primary remedy for an unfair
dismissal. A reinstatement implies that the period of service between the date
of dismissal and the reinstatement order remains unbroken and in spite of the
dismissal, the employment is regarded as continuous. A reinstatement order
effectively requires the employer to place the employee in the position in
which the employee would have been had it not been the dismissal.

105(1999) 20 1LJ 2632 (LC); see also Visser v South African Institute for Medical Research (1998) 19
ILJ 1616 (LC)
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Sometimes it is not reasonably practicable to reinstate employees if the
dismissal is based on genuine economic reasons. In Ellias v Germiston
Uitgewers (Pty) Ltd t/a Evalulab'®, the court declined to reinstate dismissed

employees because the employer had closed down and no longer had any staff.

Severance Pay

Section 41 of the Basic Conditions of Employment Act provides for the
requirements of a severance pay for the retrenched employee. It seems the
Labour Courts have accepted that the norms for severance pay are the
equivalent of between one and two weeks’ salary per year of service'®®. The
severance pay is the subject for mandatory consultation and this means that
employers and employees parties are free to decide on more generous
packages™®.

110 the court found that there were

In Sage v Four winds Transport Co (Pty)
fact that the quantum of severance pay was prescribed in company rules did
not justify the employer’s refusal to consult about it. It is important to note
that employees are entitled to severance pay only for the years of continuous
service with the retrenching employer. However, a brief break in service will
not necessarily disentitle an employee to severance pay for the period prior to

the break*'.

The retrenched employees may be offered alternative employment and if they
unreasonably refuse such employment, they will not be entitled to severance

107°(1998) 19 ILJ 314 (LC); In Malelane Toyota v CCMA and Others (1996) 6 BLLR 555 (LC), the
court indicates that, reinstatement should never be considered where dismissal was merely procedurally
unfair and the employee was guilty of an offence involving dishonesty. This was confirmed by the
Labour Appeal Court in Mzeku and Other v Volkswagen SA (Pty) Ltd and Others (2001) 22 ILJ 1575

(LAC).

1% (Commercial Catering and Allied Workers Union and others v Status Hotel(1990) 11 ILF 167 (IC),
Ximba and others LTA Earthworks(North) (1992) 13 ILJ 1513(IC); Imperial Cold Storage & Supply
Co. Ltd v Field (1993) 14 ILJ 1221(LAC)

109 (Workplace Law 9™ Ed: 2007; John Grogan. Page 240)

10°(1994) IS ILJ 1149 (IC)

11 (Insurance of Banking Staff Association v Old Mutual Life Assurance Co. (2003) BALR
1030(CCMA); Section 83(1) of the BCEA.
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pay'?2. In the case of Irvin & Johnson Ltd v Commission for Conciliation,

Mediation and Arbitration & others**® the Labour Appeal Court acknowledged
that, section 41 of the BCEA suggests that employees are deprived of the right
to severance pay only if they unreasonably refuse an offer of alternative

employment by the retrenching employer.

The unanimous bench held that such an interpretation would not accord with
either the intention of the Legislature or the purpose of severance pay. The
employees had lost nothing when they accepted offers of alternative
employment. The court further says to compel the company to pay them
severance pay would discourage employers from attempting to secure
alternative position for the retrenched employees. In Mathews v Glax
SmithKline SA(Pty) Ltd** the court accepted the principle that if an employer
were to grant some employees severance benefits significantly more
favourable than those granted to others, the less favoured employees could

conceivably claim compensation based on unfair conduct.

In the case of severance pay in the event of fixed term contracts, Kennedy AJ

has the following to say:**

“Fairness dictates that meaningful compensation should he awarded against
the respondent for its unfair and premature termination of the fixed-term
contracts of employment. In my view, the appropriate and fairest measure of
compensation is an amount equivalent to the compensation is an amount for
the remaining period of their employment contracts, but from this should be
deducted the severance package which each received, which equated to

approximately three months remunerative.

12 (NEHAWU V SA Institute for Medical Research (1997(2 BLLR 146 (IC); Burger v Alert Engines
Parts (Pty) Ltd (1999), BLLR 18(LC).

113 (2006) 27 ILJ 935 (LAC),

114(2006)7 ILJ (876) (LC)

15 Nkopane and others v Independent Electoral Commission (2007) 2 BLLR 146(LC)
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CHAPTER FIVE

5. COLLECTIVE REDUNDANCY UNDER GERMAN LEGAL SYSTEM

5.1 Definition of Collective Redundancy

(@) Article 1(1)(a)™° defines operational requirements as dismissals effected
by an employer for one or more reasons not related to the individual

workers concerned where the number of redundancies is:

(i) either, over a period of thirty days’:

e at least ten redundancies in establishments normally
employing more than twenty and fewer than 100 workers;

e at least 10 percent of the number of workers in
establishments normally employing at least 100 but fewer
than 300 workers;

e at least thirty in establishments normally employing 300
workers or more

(i) or, over a period of ninety days, at least twenty irrespective of
the number of workers normally employed in the

establishments in question.

(b) From the reading of the definition of operational requirements as
provided for in the Directive, Member States must confine themselves
within the parameters of this definition in their national legislation.
Failure to comply may lead to civil litigation in the European Court of

Justice by the Council.

The decisions made by the European Court of Justice serve as an

example on failure to comply with European Directives''’ when it found

118 Council Directive 75/129/EEC as amended by Directive 92/56/EEC both consolidated and amended
by Directive 98/59/EC. The amended article refers to at least 5 redundancies

117 Case 215/83, Commission of European Communities v Kingdom of Belgium (1985) ECJ 338;
Commission v Italian Republic case 131/84 (1985) ECJ 335
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Belgium Kingdom to have failed to comply and pushed it. The purpose
of the Directive is to give greater protection to the workers in the event
of operational requirements, while taking into account the need for
balanced economic and social development within the community™® and
to promote approximation while the improvement is being maintained
within the meaning of Article 117 of the EC Treaty. In order to achieve
these objectives, the Directive sets minimum standards to ensure both
that major redundancies are subjected to proper consultation with worker
representatives and that the competent authority is notified prior to

dismissal'®®,

The Directive does not apply to operational requirements effected under
contracts of employment conducted for limited periods of time or for
specific tasks except where such redundancies take place prior to the
date of expiry or completion of such contracts, workers employed by
administrative bodies or by establishments governed by public law; the
crew of sea-going vessels; workers affected by the termination of an

establishment’s activities where that is the result of a judicial decision.

5.1.1 Consultation Process

The Directive provides that, any employer contemplating collective dismissals

must hold consultations with the workers’ representatives with a view to

reaching an agreement'?. These consultations must as a minimum cover ways

and means of avoiding redundancies or reducing the number of workers

affected and mitigating the consequences in particular to accompanying social

measures aimed at redeploying or retraining those workers made redundant.

The Directive lays down that Member States may make provision for workers’

representatives to call upon assistance from experts in accordance with

measures in force at national level. The Employer must provide the workers

118 Case C-250/97 Lauge v Lonmodtagernes Garantifon (1998) ECJ | — 8737; Commission v Kingdom
of Belgium supra

119 Case 284/83 Dansk Metalarbeiderforbund and Special Arbeiderforbundet; Denmark v Nielsen and
Son Maskin fabrik a/s in liquidation (1985) ECR 553, paragraph 10

120 This Directive is a codified version of Directives 75/129/EEC and 92/56/ EEC which have been

repealed
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representatives with all relevant information regarding the reasons; the period
during which redundancies are to be effectuated; the number and category of
workers normally employed; the number to be made redundant; the criteria
used to select those workers to be made redundant; the method used to
calculate compensation where applicable. The purpose of the information is to
enable the workers representatives to make constructive proposals. It is
important to note that workers representatives are those provided for by the
laws or the practices of the Member States. According to the Court of
Justice™ employers face a statutory obligation to inform and consult with
employees when they are planning operational requirements. Even non-
unionised companies will have to establish machinery for consultation even if
it does not already exist. The directive applies only where the employer has in
fact contemplated operational requirements or has drawn up a plan for

operational requirements.

It does not apply in case where, because of the financial state of the
undertakings, the employer ought to have contemplated operational

requirements but did not do so*%.
Notice to Competent Authority

The employer must notify the competent authority in writing of any projected
operational requirements. This notification must contain all the relevant
information concerning projected redundancies and consultations held, except
for the method used to calculate compensation. However, where the cessation
of activity is the result of a court Judgement, notification is only necessary at
the express request of the authority. A competent authority may be a labour
office in government. The operational requirements take effect not earlier than
30 days after notification of the competent authority without prejudice to any
provisions governing individual rights with regard to the notice of dismissal.

This period must be used by the competent public authority to seek solutions

121 commission of the European Committees v United Kingdom of Great Britain and Northern Ireland,
Case- 382/92, ECR 1994, pp | - 2435

122, c0OJ, 7 December 1995, Case C-449/93, ECR, 4291, Roger Blanpain, European Labour Law the 7"
Ed. 385, Kluwer Law International, 2000, The Hague
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to the problems raised by the projected operational requirements'?. It is not
indicated which solution is being sought but it may be placement of workers,

retraining, outplacement and others**.

The Member States can grant the competent authority the power to reduce the
period of 30 days or extend it. Where the initial period provided for this, is
shorter than 60 days, Member states can grant the power to extend the period
to 60 days following notification, or even longer, where the problems raised
by the projected operational requirements are not likely to be solved within the
initial period. The employer must be informed of the extension and the

grounds for it before the expiry of the initial period of 30 days.

It is important to note that, de facto the information already forwarded to the

workers is the same as information to the competent authority.

5.2 Remedies under German Law

5.2.1 Selection Criteria

A dismissal shall be deemed also socially unwarranted if, the dismissal
contravenes guidelines concerning the selection of the personal for dismissal.
Where an employee is dismissed on the grounds of urgent operating
requirements, his dismissal shall be deemed socially unwarranted if when
selecting, the employer fails to take into account or sufficient account of social
considerations; at the employee’s request the employer shall notify him or her
the reason for the selection she or he has made. A cause of dismissal on
economic reasons may be external influences, such as economic crisis etc. or
introduction of new technologies measures of rationalisation etc. The
dismissal is  justified if it is impossible for the employer to retain the
employee any longer. If the matter goes to court, the employer will be
expected to prove the details of the economic situation and necessity for the

dismissal. The decision to introduce new technologies or measures of

123 Article 4 of the Directive
124 R. Blanpain, European Labour Law, 7" Ed. 2000 p387
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rationalisation, which may lead a dismissal, is not a subject to judicial control.
It is the prerogative of the management. The selection criteria must be agreed

upon between the employer and the employees’ representatives.

The employee may agree to be transferred to a job with lower working

conditions*®, but his or her consent is required.

Section 95 of the Works Constitution Act provides for the guidelines for
selection of employees for dismissal, which requires approval of the Works
Council. If there is no agreement reached regarding the guidelines, the
employer may apply to the Conciliation Committee for a decision. The award
of the Conciliation Committee shall take the place of an agreement between
both parties.

5.2.2 Severance Pay

A sum not exceeding twelve times the employee’s monthly earnings shall be
ordered'®® as severance payment, for a socially unjustified and unlawful
dismissal. Employee older than 50 years having been employed for at least 15
years will be entitled to 15 monthly wages. Employees older than 55 years
having been employed for at least 20 years are entitled to 18 months wages.
The Court will however determine the exact amount payable by taking into

account circumstances of a particular case.
5.2.3 Compensation

The mere fact that, even if the dismissal is unlawful, the possibility of judicial
dissolution of the employment relationship is available formed the protective
machinery away from integration and let it to compensation. The dismissed
employee is aware that at the end, he/she could not prevent the dissolution of

the contract and therefore only compensation would be paid to him/her. Since

125 Weiss/Schmidt, Federal Republic of Germany, 2000 p. 107, Kluwer Law International, The Hague
London, Boston

126 Section 10 of Act 13 of 1969 as amended. See also section 9 of the Act where if dissolution of
employment is ordered by judgement of a court, severance payments may be ordered.
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higher compensation is possible when the employer and employee negotiate
than if it is determined and granted by court, early compromises are made on

compensation.

The Works Council is always entitled to enforce a social plan (sozialplan). A
social plan means nothing less than a special works agreement to compensate
or reduce disadvantages for the employees in the event of a substantial
alteration of the establishment. It includes a programme on retraining, transfer
of employees to other establishment of the enterprise. Section 112 (1) of the
Works Constitution Act provides that if the employer and the Works Council
reach an agreement to reconcile their interest in connection with proposed
alterations, the said agreement shall be recorded in writing and signed by the
employer and Works Council. This also applies to compensation for any
financial prejudice; the so called social compensation plan which has an effect

of a works agreement.

Section 112(a) of the Works Constitution Act briefly explains enforceability of
a social compensation plan in the event of staff cutbacks. Where a planned
alteration to the establishment in terms of section 111 consists of reduction of
staff, section 112 (4)*%" and (5) shall only apply if the following numbers of
the employees are to be dismissed for operational reasons, in establishments
with normally less than 60 employees, 20% of the regularly employed
employees, but not less than 6 employees; more than 60 and less than 250
employees, 20% of the regularly employed employees or not less than 37
employees; more than 250 and less than 50 employees, 15% of the regularly
employed employees or not less tan 60 employees.

More than 500 employees 105 of the employed employees but not less than 60
employees. The leaving of the employees on the basis of conflict conciliation,
occasioned by the employer due to reasons of alterations shall constitute a

dismissal. Section 112 (4) and (5) shall not apply to the establishments of a

12796 Section 112(4) of the Works Constitution Act, if no agreement is reached on the social
compensation plan, the conciliation committee shall make a decision on the drawing up of a social
compensation plan. The award of the conciliation committee shall take the place of an agreement
between the employer and the Works Council. The Conciliation Committee shall balance the social
interests of the employees against those of the employers to award placing an unreasonable financial on
the company.
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5.2.4

5.3

5.3.1

company in the first four years of its existence. If the employer fails to comply
with an agreement on the reconciliation of interests regarding the alterations
the dismissed employees can take the matter up with the Labour Court forcing

the employer to pay for an indemnity*?.

Re-Instatement

The present position is that, if the dismissal is unlawful and therefore void the

Court would order re-instatement*?°

than to dissolve the contract on request by
the employee. The re-instatement is a practical remedy. The normal remedy is
the reinstatement of the employee if the dismissal is found to be unlawful.
However, the employer may ask the court to dissolve the employment
relationship if further cooperation will be fruitless. The employer will then pay

indemnities to the employee as explained in this paragraph.

Role of involved actors under German Law

Courts

Section 4 of the Dismissal Protection Act provides that, if an employee wishes
to assert a claim that his dismissal is socially unwarranted, he or she shall
within three weeks of receiving notice of dismissal petition a Labour Court to
declare that his or her employment has not been dissolved by the dismissal. If
the employee has lodged an objection with the works Council, an opinion
from the works Council must accompany the petition. The Labour Court shall
decide on the application by making an order. An appeal may be lodged
against the order. It is important to note that, in Germany, Labour Courts are
the principal mechanism of conflict resolution, in individual as well as
collective labour disputes. The German Labour Courts responsible for such

conflict resolution are Labour Courts of first instance, Land or Regional

128 Section 113(1) of the Works Constitution Act

129 gection 11 of Act 13 of 1969 as amended. If the Court may order that the relationship must
continue, the employer shall deduct any sum earned by other work after dismissal. Sums which
employee earned if he/she did not wilfully refrain from accepting reasonable employment or any
statutory payments received eg. Unemployment insurance, social assistance fund, unemployment relief
etc. The employer shall refund such payment to the body which awarded them.
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5.3.2

Labour Courts and Federal Labour Courts. Labour Court normally begins with
conciliation hearing before the Chairperson. The purpose of the procedure is to
seek a compromise between the parties. The Chairperson will discuss the
dispute with the parties and she will in the process give his or her own

opinion.

Conciliation Committees

The Conciliation Committee has an important role to play when attempting to
resolve disputes. The conciliation hearing may result into the following: the
action may be withdrawn, a compromise is agreed upon or date is set for
hearing before the entire panel. A settlement would still be attempted during
the hearing despite failure of the conciliation hearing®. Since a Conciliation
Committee is a special dispute settlement body, it is important to indicate how
it is constituted and how it operates briefly. Section 76 of the Works
Constitution deals with the activities of this institution. It is only constituted
when a need arises to deal with differences of opinion between the employer
and the Work Council, Central Works Council or combined works Council. It
is however permissible to establish a Permanent Conciliation Committee by
works Agreement. The Conciliation Committee consists of assessors
appointed in equal number by the employer and the Works Council and an
independent Chairperson accepted both Parties. If there is no agreement upon
the appointment of a Chairperson, the Labour Court will appoint chairperson.
The parties will decide upon the number of members for the Act does not
specify the number, which must constitute a Conciliation Committee. This
Committee shall adopt decisions by majority vote after oral proceedings. The
decision must be recorded in writing. The details of the procedure in the
Conciliation Committee may be fixed by works agreement. The employer or
Works Council may make an appeal to the Labour Court on the grounds that
the Conciliation Committee has exceeded its powers, but only within two

weeks of the date of notification of the award.

130 Weiss/Schmidt Industrial Relations in German Law, p.122 Kluwer Law International, 3" Ed.
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5.3.3

5.34

The Costs of the conciliation Committee shall be borne by the employer®3".
Section 76 (a) (2) provides that, the assessors of the Conciliation Committee
who belong to the establishment shall not receive any remuneration for their
activity. The Chairperson and assessors who do not belong to the
establishment are entitled to remuneration from the employer for their activity.
The Federal Minister of Labour and Social Affairs determines the
remuneration by a Ministerial order. The criteria used are, the time required,
the complexity of the dispute and loss of earnings the determination of the
remuneration may be deviated from by a collective agreement if a collective
agreement, or works agreement if a collective agreement permits or if such
collective agreement does not exist. Section 76a (80) provides that, it may be
stipulated by collective agreement that an arbitration body set up under the

agreement shall take the place of the Conciliation Committee.

Arbitration Committee

Seemingly, an arbitration Committee or body contemplated in terms of the
works constitution will have the same composition and powers as the

Conciliation Committee.

Works Council

Works Councils are institutions separate from trade Unions which represent
employees of an establishment whether or not they are Union members in the
private sector. In the public sector the Staff Council plays a similar role.
Works Councils are made up of employee representatives elected by the secret
ballot by all employees of the establishment who are over 18 years of age.
Works Councils shall be elected in all establishment’s that normally have five

or more permanent employees with voting rights*32

, hevertheless, many small
and medium size establishments do not have Works Councils. However, there
is no sanction if they fail to establish such Works Council but the employees

voluntarily abandon all the rights invested in the Works Council.

B3 Section 76(a) of the Works Constitution Act
132 Section 1(1) of Works Constitution Act

48





The Works Council is granted specific rights of participation, ranging from the
right to information and consultation with the employers and the right to co-

determination*®?

. In matters where these rights apply, the decision making
process is no longer the prerogative of the management. The Works Council
will insist participation to the extent permitted by law. Co-determination
means that management cannot take decisions without the consent of the
Works Council. In the absence of any consensus, any decision taken by the
management will be regarded as illegal. Furthermore, Co-determination gives
both parties equal power in the decision making process. Participation rights

of the Works Council are divided into social, personnel and economic matters.

The Works Council has participation rights in specific economic decisions,
which may cause substantial disadvantages to the work force of the
establishment or relevant part of it. This normally involves substantial
alteration to the establishment. Section 111 of the Works Constitution Act in a
nutshell provides that, in establishments that have more than twenty
employees with voting rights, the employer shall inform the Works Council in
full and in good time of any proposed alterations which may entail substantial
prejudice to the Staff or large Sector and consult the Works Council on the
proposed alterations. In establishment with more than 300 employees, the

Works Council may retain a consultant to support it.

The participation rights of the Works Council refer to the decisions such as,
reductions of operations in or closure of the whole or important department of
the establishment; transfer of the whole important departments of the
establishments; merger with other departments, basic organisational changes,
introduction of entirely New York Methods and Production Processes.

134 it should also be stressed that the mere

According to Weiss and Schmidt
reduction of the workforce without reduction of the equipment is also

understood to be the reduction of operations. Thus, the case of collective

133 Section 87 of Works Constitution Act as amended
134 Federal Republic of Germany (Ed) 2000 p. 2003 Kluwer Law International, The
Hague/London/Boston
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5.35

dismissal is in principle included. Nevertheless, the reduction of operations in

this sense and collective dismissals are not identical.

A collective dismissal must be effective within 30 days where there is no such
limitation as regards a reduction of operations within the meaning of section
111 of the Works Constitution Act. A reduction of the Workforce may be
regarded as a reduction of operations in terms of section 111 of the Works
Constitution Act. It is important to note that, in case of substantial alteration to
the establishment, management shall provide the Works Council with full
information in advance. This means that it has to be given at an early planning

stage.

The management of an establishment is required, in addition to supplying
information necessary, to reach reconciliation interests with the Works
Council. This means that management is obliged to try to reach an agreement
with the Works Council on whether, and how, the specific measures envisaged
by management have to be carried out. If the agreement is not reached, either
the Works Council or employer may apply to the president of the land Labour
Office for mediation. If an attempt to mediate the difference to by the
President Labour Office fails, either party may submit the case to the

Conciliation Committee.

Labour Office

If no agreement is reached on the social compensation plan, the conciliation
Committee shall take a decision on the drawing up of social compensation
plan. The award of the conciliation Committee shall take the place of an

agreement between the employer and Works Council.
When calculating the total amount of social compensation payments, it shall

take care that the continuance of the company or the jobs remaining after the

implementation of the alterations is not jeopardised.
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5.3.6 Obligation to notify Labour Office

An employer shall notify the labour Office before dismissing, in any period of
thirty calendar days **as follows depending on the size of the organisation:

Employees to be dismissed Size of the organisation

More than 5 employees More than 20 but less than 60 employees

More than 25 employees or at least 10% | More than 60 but less than 500

of all employees employees

30 employees or more 500 or more employees

If an employer intends to order dismissals, he or she shall inform the work
Council in writing and in good time of the employer and Works Council shall
in particular consider means of avoiding or limiting the dismissals and
alleviating their consequences. The rationale behind these requirements is the
expectation for the legislator that the employer and Works Council will have
an opportunity to enter into discussions about efforts to reduce the number of

terminations and to minimise their disruptive effect'*,

The employer shall at the same time forward to the Labour Office a copy of
communication to the Works Council. The notification must be forwarded in a
written form'®¥’. The same applies to the opinion prepared by the Works
Council if the opinion has not been received from the Works Council, the
notification shall be deemed valid if the employer provides prima facie
evidence that he informed the Works Council at least two weeks before giving
notification. The notification shall indicate the name of the employer, the

registered Office and the nature of the establishment, the number of persons

13 Section 17 of Act No. 13 of 1969 as amended. Phillipe Francois, International Labour Office.
Partners by Work Area Brussels

136 R Blanpair, Corporate Restructuring and Rule of Labour Law p.95 Kluwer Law International 2003,
the Hague, London, New York

37 Section 17(3) of Act 13 of 1969 as amended
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normally employed, number of employees to be dismissed, the reasons for
dismissals and the period over which the dismissals are to be effected. The
Works Council and the employer may agree that the notification shall further
contain information on sex, age, occupation and nationality of the employees
to be dismissed. This will be forwarded to the Labour Office and it will be

accompanied by further opinion from the Works Council.

In terms of section 18, dismissals which are notifiable under section 17*% shall
not take effect until one month after notification is received by the local
employment office unless the Land Employment Office authorises an earlier
date. Authorisation may also be given with retroactive effect from the date of
the application. The Land Employment Office may in specific cases order that
dismissals shall not take effect for a period not exceeding two months after the

notification is received by the local employment office.

138 Dismissal Protection Act, 1969 (Act No. 13 of 1969)
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CHAPTER SIX

CONCLUSION

This paper explains how the German labour law deals with mass dismissals based on
operational requirements in comparison with the same position in South Africa.
Members of European Unions are expected to legislate on how to deal with
operational requirements within the framework of the Directives and failure to adhere
to that requirement would compel the Council to refer such matters to European
Courts of Justice which will enforce compliance. The sources of labour law,
especially on operational requirements, make it clear what national legislation should
provide. Similar role players in South Africa have the same responsibilities. If
reference is made to the German labour law instruments such as the Act against
Unfair Dismissal, Works Council Constitution Act etc, one will realise that they
comply with European Union Directives and Social Charters. It appears the strike
actions are regulated differently in that striking employees are entitled to
compensation by their trade unions for the salaries lost during the strike. The South
African position applies 'no work no pay principle which means there will be no
payment of salaries services not rendered. I t seems a similar position may be taken
in South Africa where trade unions may be held accountable for paying striking
employees’ salaries provided contribution was made by them for such unforeseen

problems.

South Africa is a member of the African Union, but it seems thus far, there are no
clear guidelines on how to deal with operational requirements

Uniformly for member countries.

In South Africa, the existing section 189 continues to apply wherever section 189A
does not apply and the dispute resolution procedure referred to in the LRA remains

applicable except where section 189A provides otherwise'*°.

In England, a redundant employee who unreasonably refuses an offer of new or

renewed employment which does not urge wholly or partly from the old will be

139 | abour Relations Law: A Comprehensive Guide P 442.

53





disqualified from receiving a redundancy payment**. This appears to be the same in

both South Africa and Germany.

In conclusion, when applying the operational requirements principle, employers must
adhere to the prescribed procedures to avoid possible declaration of disputes by the
employees. Both German and South African legal systems lay emphasis on the
processes of substantive and procedural fairness. The requirement for a fair reason is
based on the employer’s economic, structural or similar reasons. The selection criteria
must be fair. The dismissal must be operationally justifiable and proper consideration
of alternatives must be observed. The notices for dismissals must be given to enable
both the employer and employees to consider options for avoiding such

retrenchments.

140 «Aspects of the South African Law on retrenchment in the light of English Labour
Standards (1990) 11 ILJ 1193 Adrew Breitenbuch. The principle applies in S.A. see
young v Life gro Assurance.
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