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     ABSTRACT  

 

The study will analyse the fairness or unfairness of precautionary suspensions and the rights 

of employees in the Public Service who are placed on precautionary suspensions with 

reference to section 23(1) of the Constitution of the Republic of South Africa, 1996, which 

states that: (1) “ Everyone has the right to fair labour practices” 

   

Section 186(2)(b) of the Labour Relations Act 66 of 1995 defines what an unfair labour 

practice is with specific reference to a precautionary suspension. It reads thus: (2) “ Unfair 

labour practice means any unfair act or omission that arises between an employer and an 

employee involving – (b) the unfair suspension of an employee or any other unfair 

disciplinary action short of dismissal in respect of an employee” 

 

The study will also look at circumstances under which precautionary suspension is invoked 

on Senior Management Service employees in the public service in terms of chapter 7,  

clause .2.7(2) of the Senior Management Service Handbook, 2003. 

 

Decided cases will be referred to which shows that one of the reasons why many 

precautionary suspensions are set aside when challenged in court, is because some 

employees who are assigned to deal with labour issues in the government departments are 

not competent to deal with those issues. The issue of political appointments impacts directly 

on service delivery if people are appointed to positions because of political affiliation than 

competency.    
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CHAPTER 1 


 


 


1.1 INTRODUCTION 


 


1.1.1 Precautionary suspension(herein after referred to as suspension) is defined in 


clause 7.2.7(2) of the Public Service Disciplinary Code and Procedure, Resolution 1 


of 2003 as a measure through which the employer may suspend the employee on 


full pay if the employee is alleged to have committed a serious offence and believes 


that the presence of such  employee at the workplace might jeopardise any 


investigation into the alleged misconduct or endanger the wellbeing or safety of any 


person or state property. 


 


1.1.2 This mini dissertation is concerned with the periods of time over which these 


employees are usually suspended from duty, the validity of the suspensions, the 


procedures that are followed before these suspensions can be invoked, and the 


fairness and the unfairness of these suspensions and to certain extend political 


interference. 


 


1.1.3 Precautionary suspension is a process that is of course acceptable to be 


imposed on an employee if there is good cause to do so by the employer if that is 


necessary for good administration and the employer continues to pay the 


employee.In the case of Mabilo v Mpumalanga Provincial Government & others,1 the 


applicant was suspended from duty on full pay pending a disciplinary inquiry into 


various charges against him. He challenged his suspension in the Labour Court, but 


the court dismissed his application on the basis that it was necessary for the 


employer to suspend him for the employer to be able to investigate charges against 


him and also for the promotion of orderly administration. 


 


 


                                                 
1
[1999] 8 BLLR 821 (LC). 


 


                                                                                    1 
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1.1.4 The research will investigate and address as to whether the precautionary 


suspensions are always necessary to be imposed or not in case where misconduct 


is suspected or has been committed on the part of the employee, and the procedural 


and substantive fairness or unfairness of these suspensions. 


 


1.2 PROBLEM STATEMENT 


 


1.2.1 There is a trend or pattern nowadays where some employees, especially those 


holding senior positions in the public service are suspended and eventually removed 


from those positions to make way for appointment of a preferred person, and in most 


instances, a political ally. In the case of Mlokoti & Another v Amathole District 


Municipality & Another2, the applicant and one Mlamli Zenzile were the only 


candidates who were not eliminated for appointment to the post of a Municipal 


Manager. The applicant had scored higher in the interviews than Mlamli Zenzile who 


was a member of the African National Congress (ANC). The applicant had previously 


been a Municipal Manager, but despite that Mlamli Zenzile was appointed to the post 


of Municipal Manager because he belonged to the ruling political party.The court 


reviewed the appointment of Mlamli Zenzile and declared his appointment null and 


void as the correct procedures were not followed to appoint Mlamli Zenzile as the 


Municipal Manager. 


 


1.2.2 If these suspended employees challenge their suspensionsthey are often given 


or promised monetary compensation, commonly referred to as “golden 


handshakes”3so that they can leave that particular job without pursuing the battle in 


the courts of law. 


 


1.2.3 The then Director-General of the Limpopo Province, Doctor Nelly Manzini 


(Dr.Manzini) was also suspended from her position  pending the disciplinary enquiry 


for the alleged misconduct that took place in 2003 by the new Premier, Mr. Cassel 


Mathale after he took political leadership of the Province. Dr. Manzini challenged her 


                                                 
2
 [2010] JOL 25010 (LC). 


3Golden handshake is described by Soanes Catherine in the Oxford English Dictionary, Oxford University Press, 2001, as a payment given 


to someone who is made redundant or retires early. 


Cowie A, Hornby A, in the Oxford Advanced Learners Dictionary, fourth edition, 1989, describe golden handshake as usually large sum of 
money given to a senior member of a company, etc when he leaves. 
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suspension in the Labour Court, where she was offered a golden handshake for her 


to vacate the position she was holding. 


 


1.2.4 The research is based and pursued on the understanding that if the right 


informed decisions are made before these suspensions are invoked, there won‟t be 


any reason by the employers to withdraw the actions when faced with challenges on 


the part of the employees in the courts of law or other labour forums. If time periods 


for the precautionary suspensions in order to carry out investigations and disciplinary 


hearings are adhered to, employers will not be forced to withdraw such actions when 


challenged in whatever form.  


 


1.3 LITERATURE REVIEW 


  


1.3.1 Biggs & van der Walt,4  when commenting on the Mabilo5 case stated that an 


employer must not be allowed to abuse the suspension process, and that an 


employee is entitled to a speedy and effective resolution of the dispute. The authors 


also encourage the employers to take into consideration the need for self-esteem 


and a sense of self-worth on the part of the employee.6 


 


1.3.2 In their book van Jaarsveld & van Eck,7state that an employer must have 


positive grounds when deciding to suspend an employee because wrongful 


suspension could make the employer liable to a claim for damages or could 


constitute an unfair labour practice. 


 


1.3.3 From the above submissions it is clear thatdifferent authors submit that it is not 


desirable for employers to suspend employees when it is not necessary to do so, but 


if need be, the time periods must be adhered to so that the disciplinary hearing can 


be finalised as soon as possible as the suspension can sometimes affect negatively 


the self-esteem of the employee also. 


 


  


                                                 
4 L Biggs &A van der Walt ‘Aspects of unfair suspension at work’ (2011) Obiter Vol. 32:3, 697,707. 
5Ibid   1. 
6Ibid  4. 
7 F van Jaarsveld& S van Eck Principles of Labour Law 3 ed (2005) 146.  
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1.4 RESEARCH PROCEDURE AND METHODOLOGY 


 


1.4.1 Literature research, applicable legislation, case law and articles on 


suspensions in the workplace will be undertaken. 


1.4.2 Information acquired electronically (namely internet and websites). 


 


1.5 MOTIVATION 


 


1.5.1 The employers are in most cases taking inappropriate actions against the 


employees. Some employees might not even know as to what to do in order to 


protect themselves against the unfair actions of the employers. The research is 


pursued in order to advice employees on the remedies that are available to them in 


case they are unfairly suspended by their employers. 


 


1.5.2 The suspension, resignation and farewell party of the former director-general of 


the Limpopo Province, Doctor Nelly Manzini is one of the incidents that motivated 


this research. 


. 


1.5.3 The research will look at the fairness and the unfairness of the suspensions 


that have already been carried out on certain employees. The role of the courts in 


deciding such matters when they come before them will also be explored. 


 


1.5.4 It is also important for employers to know the steps that must be taken in case 


an employee commits an act or acts of misconduct or an offence in the workplace. 


The research will also address  the steps which employers must take in order to 


place an employee on precautionary suspension and the time periods which they 


must adhere to in order to make precautionary suspensions valid.     
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1.6 RATIONALE 


 


1.6.1 The lack of experience in labour matters on the part of the people who are 


supposed to deal with labour matters in the government departments might be a 


problem, hence time periods to allow investigations are in most cases not 


adhered to. 


1.6.2 People holding influential positions in the public sector want to employ 


employees that are “yes-men” or those that  they are comfortable working with 


irrespective of whether they are properly qualified or not, and this brings about 


the unfair suspensions of those employees with whom the people in power are 


not comfortable working with. 


1.6.3 Some employees end up being frustrated because of lack of knowledge or 


advice on what to do when they are faced with such suspensions. 


 


1.7 AIMS AND OBJECTIVES 


 


1.7.1 To critically analyse the suspensions which are often imposed by 


employers on employees who are at the management level in the public 


sector, with reference to terms of part 7 clause 2.7(2) of the Senior 


Management Service: Public Service Handbook 2003(SMS Handbook) and 


Regulation 6 of the Local Government: Disciplinary Regulations for Senior 


Managers, 2010.  


1.7.2 To sensitise the employers of the importance of firstly verifying the 


issues and also getting opinions on the issues involved before a step like 


suspending an employee can be taken. 


1.7.3 To look at the challenges that the employers are having in dealing with 


employees who commit acts that warrant suspensions. 
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1.7.4 To examine the rights of the employees who are unfairly suspended with 


special reference to applicable legislation like the Labour Relations Act8,  


Basic Conditions of Employment Act(BCEA) 9, The Constitution of the 


Republic of South Africa, 1996, Public Service Act, 1994 and Part 7, Clause 


2.7(2)  of the SMS Handbook. 


 


1.7.5 The basic hypothesis and central theoretical argument of this research is 


that the lack of experience and knowledge in labour matters on the part of 


officials who are supposed to deal with labour issues compound the problem, as 


was decided in the case of Ngwenya v Premier of Kwazulu-Natal,10  where the 


applicant was suspended on full pay for a period of more than six months without 


any hearing. The applicant referred the matter to the Commission for Conciliation, 


Mediation and Arbitration (hereinafter referred to as the CCMA), whereby the 


parties reached a settlement that the applicant will lift the precautionary 


suspension and allow the applicant to resume his duties. The applicant was again 


suspended the following day on the same allegations. The applicant then referred 


the matter to the Labour Court on an urgent basis, and the precautionary 


suspension was set aside on the basis that the applicant could not be suspended 


indefinitely pending the disciplinary action. 


 


 1.7.6 People holding senior positions in the public sector want to employ 


employees that are “yes-men” or those that they are comfortable working with 


irrespective of whether they are properly qualified for the job or not, as was 


decided in the Mlokoti case11, where the court set aside the appointment of an 


inferior candidate as the right procedures were not followed when the 


appointment was made. 


 


 


1.7.7 In the case of EngineeringCouncil of SA & another v City of Tshwane 


Metropolitan Municipality & another,12 the second applicant, is Mr. Weyers, 


                                                 
866 of 1995. 
975 of 1997. 
10 [2001] 8 BLLR 924 (LC) 
11Ibid 2. 
12[2008] 6 BLLR 571 (T). 
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who was an electric engineer who held the position of Managing Engineer: 


Power System Control for the first respondent, the City of Tshwane 


Metropolitan Municipality. As a highly qualified engineer with an honours and 


master‟s degrees in electrical engineering, the second applicant refused to 


agree to the appointment of several people who, in his opinion lacked the 


necessary experience to perform the work involved, as working on the high 


voltage system requires skills to avoid putting the employee or the public at 


risk. The second applicant then raised his disquiet with his superiors, and 


because of that he was suspended and a disciplinary hearing was instituted 


against him. The court ordered the first and second respondents not to 


impose any disciplinary sanction on Mr. Weyers.  


 


 


1.8 THE DEFINITION OF A PRECAUTIONARY SUSPENSION (SUSPENSION) 


 


1.8.1 Section 186(2)(b) of the Labour Relations Act (LRA)13reads: 


“Unfair labour practice” means any unfair act or omission that arises between an 


employer and an employee involving- 


(a). . . 


(b) the unfair suspension of an employee or any other unfair disciplinary action 


short of dismissal in respect of an employee, 


(c). . . 


 


1.8.2 Chapter 7 of the Senior Management Service Handbook,2003 (SMS 


Handbook) which deals with Misconduct and Incapacity of the Senior 


Management Service (SMS) employees defines precautionary suspension in 


clause 2.7(2) as a suspension upon the employee by the employer, if there are 


allegations that the employee committed a serious offence, and the employer 


believes that the presence of the employee at the workplace might jeopardise 


any investigation into the alleged misconduct, or endanger the well being or 


safety of any person or state property. Precautionary suspension is therefore 


according to the SMS Handbook an action where the employer suspends an 


                                                 
13Ibid 8. 
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employee where there is reason to believe that the employee may interfere with 


witnesses or evidential material or to even commit further misconducts. 


 


1.8.3 The Local Government :Municipal Systems Act14 made provision in section 


120 of the same Act for the Regulations in the Schedule by including  Local 


Government Disciplinary Code and Procedures for Senior Managers, 2010, 


which in terms of Regulation 6 allows the municipal council to place a Senior 


Manager on precautionary suspension if there is reason to believe that the said 


employee committed an act of misconduct and the municipal council believes that 


the continued presence of the said employee would jeopardise any investigation, 


endanger the safety of any person or municipal property, bring instability in the 


municipality, interfere with potential witnesses or commit further acts of 


misconduct. 


 


 


1.8.4 Grogan15 states that: 


 


 “suspension is a term used in the employment context to describe situations in which an   


 employer declines to accept an employee‟s services because the employer believes that the 


 presence of the employee would jeopardise any investigation into the alleged misconduct or


 endanger the well being or safety services but does not terminate the contract.” 


 
 


1.8.5 He further states in the same book that the employee is however entitled to 


remuneration during the period of suspension; an exception to the employee not 


being paid a salary during the period of precautionary suspension is when the 


contract of employment of the employee states that, or, if a collective agreement 


provides for non-payment of a salary during precautionary suspension. 


 


1.8.6 Upon being placed on precautionary suspension the employee is still 


entitled to being paid a full salary even if the employee is not rendering a service 


to the employer, until such time that the employer decides to hold a disciplinary 


enquiry against the employee where a verdict will be pronounced, or until the 


                                                 
1432 of 2000. 
15J.Grogan Dismissal,Discrimination & Unfair Labour Practices 2 ed (2007) 71-72. 
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employer decides to recall the employee to come back to work if the employer 


decides not to hold a disciplinary enquiry16.In certain instances the suspension 


must however not exceed 60 (sixty) days while the employer is still deciding 


whether to hold a disciplinary enquiry or not. In the Ngwenya case17the applicant 


was placed on precautionary suspension with full pay for about six months 


without the disciplinary hearing being held, and the court ordered the respondent 


to uplift the applicant‟s suspension. 


 


1.9 CIRCUMSTANCES UNDER WHICH A PRECAUTIONARY SUSPENSION MAY 


BE IMPOSED 


 


1.9.1 Section 186(2)(b) of the Labour Relations Act simply states that it is an unfair 


labour practice to suspend an employee based on unfair reasons. Du Toit18 


discusses cases in different circumstances under which an employee may be placed 


on suspension, including precautionary suspension. It is stated on page LRA 8-24 


that: 


 


 “suspension with pay will not be unfair if the employer has a reasonable apprehension that a 


 legitimate business interest would be harmed by the employee‟s continued presence in the 


 workplace. In the Mabilo case
19


it was held that suspension on full pay pending a disciplinary 


 hearing was permissible if it was intended to enable the employer to investigate the charges 


 against the employee.” 


 


1.9.2 Du Toit further states that: 


 


 “Similarly in SAPOLtd v Jansen van Vuuren NO & others [2008] 8 BLLR 798 (LC)it was held 


 that a suspensionmust be based on substantive reasons and a fair procedure needs to  be 


 followed:There is a need to send a message to employers that they should refrain from 


 hastily resorting tosuspending employees when there are no valid reasons to do so. 


 Suspensions have a detrimental impact on the affected employee and may prejudice his or 


 her reputation,  advancement, job security and fulfilment. It is therefore necessary that 


 suspensions are based on substantive reasons and fair procedures are followed prior  to 


 suspending an employee. In other words, unless circumstances dictate otherwise,the 


                                                 
16J.Grogan Workplace Law 9 ed (2007) 103.  
17Ibid 10. 
18R Du Toit Labour Law through  Cases Lexis Nexis Butterworths LRA 8-24- 8-26. 
19Ibid 1. 
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 employer should offer an employee an opportunity to be heard before placing him or her on 


 suspension.” 


 


1.9.3 In the case of Mogotlhe v Premier of the North West Province & another,20 the 


court noted that the suspension of an employee pending an inquiry into alleged 


misconduct is equivalent to an arrest, and should therefore be used only when there 


is a reasonable apprehension that the employee will interfere with investigations or 


pose some other threats. The suspension of the applicant was set aside by the court 


as it held that there was no indication on the papers that the applicant‟s presence in 


the workplace would jeopardise the investigation. 


 


1.9.4 In the Mogotlhe case21 the court remarked that the employee must not be 


excluded from the workplace unless if there is some objectively justifiable reason for 


doing so. 


 


1.9.5 Conradie & Deacon22 defines suspension as depriving a person of a job or 


position for some time, and further states that for that to happen the employer must 


be having an opinion that an employee‟s presence may possibly prejudice an 


investigation and that opinion must be supported by evidence.23 


 


1.9.6 The problem that is usually encountered in practice is that employers 


sometimes suspend employees for long periods of time which are not prescribed 


according to the terms of the contracts of employment as was decided in the 


Ngwenya case24, in which the applicant had been suspended for about six months 


without a hearing, and when he approached the Commission for Conciliation, 


Mediation and Arbitration (CCMA),the respondent, being his employer decided to 


reach a settlement  with the applicant allowing the applicant to resume his 


employment. Upon resuming employment the applicant was suspended again, which 


then made him to approach the court for relief. The suspension was set aside as 


being unconstitutional and unlawful by the court. It was also held in this case that 


employees cannot be kept on full pay indefinitely because disciplinary action is being 


                                                 
20[2009] 4 BLLR 331 (LC). 
21Ibid . 
22Conradie, M & Deacon, J 2009, Journal for Judicial Science 34 (1): 38, 46. 
23Ibid 23:46. 
24Ibid 10. 
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considered by the employer, as continued suspension tarnished the reputation of the 


employee. 


 


1.9.7 Chapter 7 of the SMS Handbook on clause2.7 (2) allows an employer to place 


an employee on precautionary suspension if there are misconduct allegations upon 


that employee, and if there is a belief that the presence of the employee at the 


workplace might jeopardise the investigation, pose threat to potential witnesses or 


the possibility of the destroy of evidence.The mere fact that an investigation will be 


held is not enough reason for the suspension of the employee; it must be proven that 


the employee‟s presence may prejudice the investigation.25 There are however time 


limits within which the disciplinary hearing must be held, which is 60(sixty) days 


according to clause 2.7(2) (c) of the said Handbook. 


 


1.10 FORMAL REQUIREMENTS TO BE FOLLOWED BEFORE IMPOSING 


PRECAUTIONARY SUSPENSION 


 


1.10.1 There are several decided cases which state that an employee must be given 


an opportunity to be heard before being placed on precautionary suspension. In the 


Ngwenya case26the second precautionary suspension that was placed on the 


applicant was set aside and one of the reasons was that the applicant was not given 


an opportunity to be heard  before he was suspended for the second time. 


 


1.10.2 Coetzee27 stated the following in his article based on cases he referred to on 


the right to pre-dismissal hearing: 


 


  “The court pointed out that in recognising the right to pre-dismissal hearing in terms 


 of the  common law, our law is consistent with international law relating to pre-


 dismissal hearings as set out in Article 7 of the International Labour Organisation 


 Convention on Termination of Employment 158 of 1982 which provides:the


 employment of a worker shall not be terminated for reasons related to the worker‟s 


 conduct or performance before he is provided an opportunity to defend himself


 againstallegations made, unless the employer cannot reasonably be expected to 


 provide this opportunity.South Africa is a member of the International Labour 


                                                 
25Ibid  23:46-47. 
26Ibid  10 
27F Coetzee ‘Challenging employers over unfair dismissals’ (2007) Without Prejudice 47. 
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 Organisation and the SA Constitution requires the courts to have regard to 


 international law when interpreting legislation, including the common law.” 


 


 


 


1.10.3 In the case of POPCRU obo Masemola & others v Minister of Correctional 


Services28, the members of the applicant union were placed on precautionary 


suspension with immediate effect after allegations that they deliberately intimidated 


fellow employees not to attend an official event of the Regional Youth Prayer Day. 


The members lodged an urgent application in the Labour Court to challenge their 


suspension, and one of the reasons for the application was that the applicants were 


not given an opportunity to be heard before their suspensions. The court held that it 


is improper to suspend an employee without affording them an opportunity to provide 


reasons as to why a precautionary suspension should not be put into operation. 


 


1.10.4 The issue in the case of Baloyi v Department of Communications & others 29 


was whether the audi alteram partem rule, which means that each party to a dispute 


must be given an opportunity to be heard, was adhered to. The applicant was given 


a notice of intention to suspend her by the Director General at a very short notice, 


and when she sought clarity on the allegations against her to be able to respond to 


the notice, she was then suspended before she could respond .The court held in this 


case that in terms of the audi alteram partem rule, an employee is before suspension 


entitled to a fair and reasonable opportunity to make representations before 


suspension as to why she  should not be suspended. The applicant was in this case 


not afforded a proper opportunity to make representations. 


 


1.10.5 In the case of Makwabe v The Member of The Executive Council for 


Education, Culture and Sport , Eastern Cape and another30 it was stated that the 


audi alteram partem rule which requires that a person must be heard before a 


decision which may affect them adversely is taken, doesn‟t necessarily mean that 


oral evidence must be led to justify or not to justify precautionary suspension, but 


                                                 
28 [2009]  JOL 24694 (LC). 
29[2009] JOL 24694. 
30[1999] JOL 487 (TK), 10. 
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only that the employee must be given adequate notice of what is proposed so that 


they may be in a position to make representations.    


 


1.10.6 The cases and the article quoted above clearly shows that it is an important 


requirement that an employee be given an opportunity to respond on why he/she 


should not be suspended from duty before the suspension can be put into effect. 


 


1.10.7 The Minister for Public Service and Administration issued a directive with 


regard to misconducts and disciplinary issues, in which the PSCBC Resolution 1 of 


2003 was incorporated in the SMS Handbook to cover issues of discipline of SMS 


employees. Clause 2.7(2) of the SMS Handbook states that the employer may put a 


member on precautionary suspension with full pay if it is alleged that the member 


committed a serious offence, and the employer believes that the presence of a 


member at the workplace might jeopardise the investigations or endanger the well 


being or safety of any person or state property. It is apparent from the above 


provisions that theemployer cannot put a member on precautionary suspension 


unless the aboveconditions have been satisfied.  


 


1.10.8 Department of Cooperative Governance and Traditional Affairs (COGTA) also 


adopted the Local Government Disciplinary Code and Procedures for Senior 


Managers, 2010, which is incorporated in the Municipal Systems Act31 Regulations 


of which Clause 6 of chapter 2 of these Regulations deals with precautionary 


suspensions.In accordance with these Regulations the Senior Manager in the 


municipality may be placed on precautionary suspension if it is alleged that the 


senior manager committed an act of misconduct, and if the municipal council has 


reason to believe that the continued presence of the senior manager may jeopardise 


any investigation, endanger the safety of any person or municipal property, bring 


instability in the municipality,interfere with potential witnesses or commit further acts 


of misconduct.32 


 


1.10.9 However, before the Senior Manager can be suspended, that Senior Manager 


must be given an opportunity to make a representation to the municipal council 


                                                 
31Ibid 14. 
32 Regulation 6(b)(i)(ii) of the Local Government Disciplinary Code and Procedures,2010 (LGCADP 2010). 
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within seven (7) days to the municipal council as to why that  member should not be 


suspended. The decision to suspend that Senior Manager and the response from 


that Senior Manager must be considered by the municipal council within seven (7) 


days after receiving the representation. After considering the written representation 


and the municipal council decides to proceed with the suspension the Senior 


Manager must be informed in writing of the suspension on or before the date of the 


suspension.33 


 


1.10.10 It is imperative that an employee must be given enough opportunity and 


enough details to be able to respond to the notice of precautionary suspension. The 


employee must be given an opportunity to state his/her views with regard to the 


intended suspension. In the case of SAPO v Jansen van Vuuren NO & others,34 it 


was said that unless circumstances dictate otherwise, the employee must be given 


an opportunity to be heard before being placed on precautionary suspension 


because suspensions have a detrimental impact on the affected employee and may 


prejudice the employee‟s reputation ,advancement, job security and fulfilment. It is 


for such reasons that the court in the Baloyi35case set the suspension aside as she 


was given about 10 minutes to respond to the notice of intention to suspend her. 


 


1.10.11 It is again because of the drastic effects, such as one‟s reputation, job 


advancement, and many more others that precautionary  suspension  has on the 


employee, that led the High Court in the case of Nell v Minister of Justice & 


Constitutional Development36to set aside the decision by the director-general to 


dismiss the applicant, and one of the reasons for the setting aside of the dismissal 


was that the applicant was given less than 24 hours torespond to the notice of 


intention to suspend him on the allegations that he received improper gifts from 


certain liquidators. The applicant was subsequently placed on precautionary 


suspension for 17 (seventeen) months before being summoned to face charges 


relating to the alleged improper receipt of gifts, but the charges were withdrawn as 


the notice of the hearing didn‟t comply with the guidelines of the disciplinary code of 


the Department of Justice and Constitutional Development. 


                                                 
33Regulation 5(a) of the LGCADP 2010. 
34[2008] 8 BLLR 798 (LC). 
35Ibid 29. 
36[2006] BLLR 716 (T). 
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1.10.12 The applicant was served with another notice for the hearing after almost 


five years after he was placed on precautionary suspension. The charges were 


quashed by the presiding officer after listening to arguments by the parties. The 


applicant was subsequently dismissed without any disciplinary hearing on the 


alleged misconduct which was allegedly the cause of his suspension without the side 


of his version being heard.The fact that he was given an unreasonably short period 


of time to respond to the notice of intention to suspend was tantamount to a refusal 


to give him an opportunity to make representations. The applicant had clearly 


suffered so much harm because of these proceedings which were poorly handled for 


the whole five years.  


 


1.10.13 In the case of Biyase v Sisonke District Municipality & another37, the 


applicant who was a senior manager of the Sisonke District Municipality was given 


notice of intention to suspend him by the municipality, and he was given only four 


days to respond to the notice. As a senior manager, he was governed by the Local 


Government: Disciplinary Regulations for Senior Managers, 2010(,hereinafter 


referred to as the Regulations) which requires that in case of his suspension on a 


suspected act of misconduct, he must be given seven (7) days to make 


representations in response to the notice of intention to suspend by the municipal 


council. 


 


1.10.14 The applicant brought an urgent application in the Labour Court to challenge 


his suspension on the basis that the procedural steps that were to be followed before 


he was placed on precautionary suspension were not followed.The precautionary 


suspension was set aside by the Labour Court as the applicant was given only four 


days to respond to the notice of the municipal council to suspend him, instead of 


being given seven (7) days as required byRegulation 6 of the Local Government: 


Disciplinary Regulations for Senior Managers, 2010. The court further remarked in 


this case that the Regulations impose obligations on municipalities with regard to 


procedural steps in disciplinary proceedings, and that they are bound by them. 


 


                                                 
37[2011] JOL 28131 (LC). 
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1.11 THE EFFECTS OF A PRECAUTIONARY SUSPENSION ON AN EMPLOYEE 


 


1.11.1 An employee will normally be negatively affected by the suspension, as this 


may have serious personal and social consequences for the employee and that the 


right to work is linked to the right to dignity.38This was clearly put into perspective in 


paragraph 31 of the Mogothle judgement,39 where the following passage was quoted 


by the court:  


 “In so far as the substantive dimension of fair dealing in relation to suspension is concerned, 


 Halton Cheadle has observed that suspension is the employment equivalent of arrest, with 


 the consequence that an employee suffers palpable prejudice to reputation, advancement 


 and fulfilment. On this basis, he suggests that employees should be suspended pending a 


 disciplinary enquiry only in exceptional circumstances.” 


 


1.11.2 Smit & Mpedi40 said the following on the effects of suspension on an 


employee: 


 


“A right to be heard before being suspended pending disciplinary proceedings has been 


reconfirmed by the labour court... 


This is necessary, as suspension affects the integrity and dignity of the suspended person as 


well as his or her freedom to engage in productive work (whether the suspension is with or 


without pay).” 


 


1.11.3 The court remarked in the Biyase41case that even though the applicant was 


given an opportunity to make representations, he is still suffering harm and his 


integrity and  reputation have been sullied, because the applicant was just provided 


with the copy of the complaint without an explanation as to why was he suspended 


whereas Regulation 6 of the Local Government: Disciplinary Regulations for Senior 


Managers, 2010,requires that he be suspended if there is reason to believe that his 


presence at the workplace may jeopardise investigations into the alleged 


misconduct, endanger the well-being or safety of any person or municipal property, 


                                                 
38Ibid 20. 
39Ibid. 
40N Smit& L Mpedi ‘An update on Labour Law developments from the South African courts: May 2010- February 2012’ (2012) TSAR 522, 


528. 
41Ibid  37. 
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be detrimental to stability in the municipality. The applicant could be suspended if 


there was reason to believe that he will interfere with potential witnesses, or commit 


further acts of misconduct.   


 


1.11.4 The employee will normally be suspended with pay unless if the contract of 


employment or the collective agreement states otherwise42. In the case of SAPU & 


another v Minister of Safety and Security & another,43the implementation of 


Resolution 7 of the Public Sector Co-ordinating Bargaining Council by the South 


African Police Services (SAPS) resulted in transfers of personnel. A number of the 


officers in the Eastern Cape who were transferred took sick leave as they 


complained about post-traumatic stress. The SAPS conducted an audit and 


concluded that most of the officers never complained about post-traumatic stress 


before and also that their medical certificates were submitted later on after the 


alleged claims of post-traumatic stress. SAPS then suspended the employees 


without pay. Although the applicants had already lodged their grievance in terms of 


the SAPS grievance procedure which is a binding collective agreement, the Labour 


Court interfered and ordered the respondents to lift the suspensions and to restore 


the salaries and benefits of the applicants with retrospective effect.     


 


1.11.5 It was held in the Biyase case that the parties were bound by the Local 


Government: Disciplinary Regulations for Senior Managers, 2010, of which 


Regulation 6 states that the senior manager must be suspended with full pay and be 


given seven days to reply by the municipal council to the notice of intention to 


suspend. The suspension of the applicant was declared unlawful by the court for 


want of compliance with the Regulations.   


 


1.11.6 The impact of the suspension on an individual was clearly stated in the 


Mogotlhe44 case where the applicant was suspended from duty after a newspaper 


article alleged that he was involved in corrupt activities. The applicant was given 


indefinite leave of absence as a result of those allegations. The applicant launched 


an application in the Labour Court seeking declaration of his suspension to be 


unlawful. The court in giving judgement considered the effect that suspension has on 


                                                 
42


Ibid  16. 
43


[2005] 5 BLLR 490 (LC). 
44Ibid 20. 
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an employee. The court stated that suspension is the employment equivalent of 


arrest with the consequence that an employee suffers palpable prejudice to 


reputation, advancement and fulfilment. The court set aside the indefinite leave of 


absence that was given to the applicant and stated that suspension may have 


serious personal and social consequences for the employee, and that the right to 


work is linked to the right to dignity. 


 


1.11.7 In the Ngwenya45case the court remarked that the lifting of the suspension 


and the re-imposition of another on the same grounds, has an impact on the 


reputation of the applicant, and this was based on the provisions of section 10 of the 


Constitution of the Republic of South Africa, 1996 (Constitution), which provides that 


everyone has inherent dignity and the right to have their dignity respected and 


protected. 


 


 


 


 


 


1.12 DUTIES AND OBLIGATIONS OF THE EMPLOYER AND THE EMPLOYEE 


DURING THE PERIOD OF SUSPENSION 


 


1.12.1 Grogan (2007: 60)46 explains very clearly that the employee is entitled to a 


salary pending investigations of misconduct of whatever nature. The employer must 


therefore pay the employee a salary even if the employee is physically not at work. 


 


1.12.2 Clause 7.2.7(2) of the Senior Management Service Handbook( SMS 


Handbook)  states that precautionary suspension does not constitute a judgement, 


and as such must be on full pay, and the employer must hold a disciplinary hearing 


within 60(sixty) days. In the case of PSA obo Blose & others / Department of 


Education, KwaZulu-Natal47 the three applicants were suspended on full pay pending 


an inquiry into possible disciplinary action against them. In terms of the Public 


Service Co-ordinating Bargaining Council Resolution 1 of 2003, from which chapter 7 


                                                 
45Ibid 10. 
46J. Grogan Workplace Law 9th Edition (2007)  60.  
47 [2009] JOL 24420  (GPSSBC). 
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of the SMS Handbook was adopted with regard to precautionary suspension and 


clause 2.7(2) provides as follows: 


 


(2) Precautionary suspension or transfer 


 


(a)  The employer may suspend an employee on full pay or transfer the employee if: 


 (i) the employee is alleged to have committed a serious offence; and if  


 (ii) the employer believes that the presence of an employee at the 


workplace might  jeopardise any investigation into the alleged misconduct or 


endanger the well-being or safety of any person or state property. 


 


(b)    A suspension of this kind is a precautionary measure that does not constitute a 


judgement and must be on full pay. 


 


(c)    If an employee is suspended or transferred as a precautionary measure, the 


employer must hold a disciplinary hearing within a month or 60 days depending on 


the complexity of the matter and the length of the investigation. The chair of the 


hearing must then decide on any further postponements. 


 


1.12.3 In this case the applicants were suspended for a period of about a year 


without any disciplinary hearing being held against them. The matter was referred for 


conciliation and upon failure to resolve the matter it was referred for arbitration, but 


the respondent chose not to appear and as such the arbitrator ordered that the 


suspensions of the applicants be lifted  and for them to resume duty with immediate 


effect, and also that the applicants be compensated. 


 


1.12.4 The employee still remains under the authority of the employer even during 


the period of suspension, and the employee has a duty to inform the employer of 


his/her whereabouts. In the case of Grootboom v NPA & another48, the applicant 


made an application to the court for the setting aside and the review of the decision 


by the employer to dismiss him, after he failed to inform his employer about his 


whereabouts during the period of his precautionary suspension from the workplace. 


                                                 
48[2010] JOL 25423 (LC). 
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The application was dismissed on the basis that the applicant still remained the 


employee of his employer even during the period of suspension and as such he 


should have notified his employer about his whereabouts. 


 


1.12.5 The employee who is on suspension is still accountable to the employer even 


during the period of precautionary suspension, and must get authority from the 


employer in case of interest in taking another employment. In Solidarity obo Kotze 


and another v Public Health and Welfare Sectorial Bargaining Council & others49 the 


employee took up employment with another employer while on suspension. The 


former employer dismissed him, and it was held that the order for the dismissal of 


the applicant cannot be set aside because he took up employment whilst under 


precautionary suspension with another employer whilst under the employment of the 


Department of Health without authority from his first employer.  


 


 


 


 


 


 


 


 


 


 


 


 


 


 


 


 


 


 


 


                                                 
49Unreported Case Number JR2636, held in the Labour Court, Johannesburg on 05/02/2010, and judgment delivered on 28/07/2010.   
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     CHAPTER 2 


 


 


2.1 THE CONSTITUTION OF THE REPUBLIC OF SOUTH AFRICA, 1996 


(HEREINAFTER REFERRED TO AS THE CONSTITUTION) 


 


2.1.1 The Constitution protects the rights of each and every individual of the 


Republic of South Africa, including rights of individuals in labour matters. Section 23 


of the Constitution states that: “everyone has the right to fair labour practices.” The 


Constitution does not categorically prescribe as to what the fair labour practices are, 


and which ones are the unfair labour practices, but section 186(2) (b) of the LRA 


classifies an unfair suspension of an employee as an unfair labour practice. To 


constitute an unfair labour practice, the act or omission complained of must be 


between an employee and his or her employer.50 Le Roux51 defines the unfair labour 


practice as guaranteed in the Constitution as an unusual constitutional right that is 


primarily only concerned with the exercise of private rather than public power.   


 


2.1.2 Biggs & van der Walt52 quoted what the court said in the case of NEHAWU v 


University of Cape Town53 in order to show how the Constitution impacts on the 


employment relationship between the employer and the employee when balancing 


the issue of fair labour practices. The following passage was quoted from the 


judgment: 


 


2.1.3 Ncgobo J in NEHAWU v University of Cape Town (2003) 24 ILJ 95 (CC) 


assessed the fairness component of the right to fair labour practices, which he 


defined in terms of a balancing or accommodation of often competing interests: 


 


 “In my view the focus of section 23 is, broadly speaking, the relationship between the worker 


 and the employer and the continuation of that relationship on terms that are fair to both. In 


 giving content to that right, it is important to bear in mind the tension between the interests of 


 the workers and the interests of the employers that is inherent in labour relations. Care must 


 therefore be taken to accommodate, where possible, these interests so as to arrive at the 


                                                 
50Ibid 16:261. 
51L Le Roux ‘The new unfair labour practice’ (2012) ActaJuridica41. 
52Ibid 4. 
53(2003) 24 ILJ 95 (CC). 
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 balance required by the concept of fair labour practices. It is in this context that LRA must be 


 construed”      


 


2.1.4 A preventative suspension occurs where disciplinary charges are being 


investigated against an employee and the employer suspends the employee pending 


the outcome of the disciplinary enquiry.54 


 


2.1.5 When is preventative suspension unfair? This occurs where preventative 


suspension is used for purposes other than those for which preventative suspension 


is intended, for example to punish the employee.55 


 


2.1.6 Considerations of substantive fairness relate to the reason for the suspension. 


The employer must have a justifiable reason believing that the employee is involved 


in serious misconduct and that the suspension is necessary, such as: where the 


seriousness of the misconduct may create a state of affairs (such as rumour and 


suspicion) necessitating a suspension of the employee so as to ensure work carries 


on smoothly; or where the employer has a reason to believe that the employee may 


interfere with the investigation or witnesses; or it may be where the employer fears 


recurrence of the misconduct; or where the seniority and authority of the employee 


has bearing on the matter.56 


 


2.1.7 For a suspension pending a disciplinary enquiry (preventative suspension) to 


be considered procedurally fair, it is accordingly necessary that the employee should 


be: informed of the reason for the suspension and of the length and duration of the 


suspension; and paid for the period in full.57 


 


 


 


 


2.2 LABOUR RELATIONS ACT 66 OF 1995(HEREINAFTER REFERRED TO AS 


THE LRA) 


                                                 
54Ibid 4: 701. 
55Ibid. 
56Ibid 4: 703 
57Ibid  4:705. 
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2.2.1 The preamble to the LRA provides that the purpose of this Act is to advance 


economic development, social justice, labour peace and the democratisation of the 


workplace by fulfilling the primary objects of this Act, which is among others, to 


promote the effective resolution of labour matters. 


 


2.2.2 Section 186(2) of the LRA provides that an unfair suspension of an employee 


is an unfair labour practice. The precautionary suspension may be said to be unfair if 


it is imposed not in good faith or if there are no prima facie grounds for such 


suspension58The suspension may be unfair if it is imposed for an unreasonable 


periods of time,particularly if the period of suspension is limited by a disciplinary 


code.59 


 


2.2.3 If the employer suspends the employee for a period more than the one 


specified in the terms of the employment contract without good cause, the employee 


can challenge the suspension on the basis of unfair labour practice.60 The employee 


is also entitled to a full salary during the period of suspension, because 


precautionary suspension is not a judgment that warrants that a sanction be 


imposed, unless if the contract of employment or the collective agreement states 


otherwise.61 The employee may however still challenge the failure by the employer to 


pay a salary even if the terms of the regulations of the employment contract allows 


for suspension without pay, and in his article, Ivan Israelstam,62  stated the following: 


 


 “In Mabitsela v SAPS (2004) 8 BALR 969) the employee, a policeman, was suspended 


 without pay pending a charge of murder. The police regulations do allow for such 


 suspensions to be without pay. However, Mabitsela claimed at the bargaining council that his 


 suspension was unfair because he had been on unpaid suspension for five months. The 


 arbitrator found that the suspension itself was fair but that it had been unfair to implement the 


 suspension without pay. This case shows that, even where regulations allow employers to 


 suspend employees without pay this may still be unfair under the circumstances.”     


2.2.4 On the other hand if the contract of employment or the collective agreement 


does not make provision for non-payment of a salary during precautionary 


                                                 
58M. Beaumont ‘Fair Employment Practice ’2007(3) Lexis Nexis 45, 47.(Accessed 07 February 2011). 
59Ibid 22:53. 
60Ibid. 
61Ibid 43: 103. 
62I Israelstam ‘Suspensions from duty can turn into a minefield’ (2011) The South African Labour Guide (Accessed 10 May 2011). 
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suspension, and the employer decides to implement non-payment of a salary  


without the consent of the employee, the employee can still challenge that on the 


basis of an unfair labour practice, because the employer is not allowed to make 


unilateral deductions from the salary of the employee without his or her consent,63 as 


this is prohibited by provisions of section 34 of the Basic Conditions of Employment 


Act64(BCEA).  


 


2.3 PUBLIC SERVICE ACT, 103 OF 1994 


 


2.3.1 Section 41 of the Public Service Act (PSA) gives the Minister of Public Service 


the right to make Regulations. The Public Service Regulations, 2001(Regulations), in 


part VII of Chapter 3 gives the Minister for Public Service and Administration 


(Minister) the power to issue directives to establish misconduct and incapacity 


procedures for members of the SMS. Itis on this basis that the PSCBC Resolution 1 


of 2003 was adopted to regulate issues of discipline in the public service. A 


Misconduct and Disciplinary Code was issued emanating from Resolution 1 of 2003 


with regard to SMS members. 


 


2.4 SENIOR MANAGEMENT SERVICE (SMS)  


 


2.4.1 Chapter 7 of the SMS Handbook deals with amongst other issues, misconducts 


and discipline for SMS members. Part 2 of chapter 7 of the SMS Handbook contains 


the Disciplinary Code and Procedures for members and part 2.7 (2) of the SMS 


Handbook deals with precautionary suspensions. It reads as follows: 


 


(2) Precautionary suspension or transfer- 


(a)  the employer may suspend or transfer a member on full pay if- 


(i) the member is alleged to have communicated a serious offence, and 


(ii) the employer believes that the presence of a member at the workplace might 


jeopardise any investigation into the alleged misconduct, or endanger the well 


being or safety of any person or state property. 


                                                 
63Ibid 16:103. 
64Ibid 9. 
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(b)  a suspension or transfer of this kind is a precautionary measure that does not 


 constitute a judgement, and must be on full pay. 


(c)  if a member is suspended or transferred as a precautionary measure, the 


employer must hold a disciplinary hearing within sixty days. The chair of the hearing 


must then decide on any further postponement. 


 


2.4.2 The employer must have a justifiable reason  believing that the employee is 


involved in serious misconduct and that suspension is necessary, such as : where 


the seriousness of the misconduct may create a state of affairs (such as rumours 


and suspicion) necessitating a suspension of the employee so as to ensure work 


carries on smoothly ; or where the employer has a reason to believe that the 


employee may interfere with the investigation or witnesses; or it may be where the 


employer fears recurrence of the misconduct; or where the seniority and authority of 


the employee has bearing on the matter.65 


 


2.4.3 The above submission was put clearly in perspective in the Mogothle66 case 


where the court set aside the suspension of the applicant from the workplace on the 


basis that there was no indication on the papers that the applicant‟s presence in the 


workplace would jeopardise the investigations. The judgement in the Mogothle67 


case is a clear indication of the fact that the employer has discretion to suspend or 


not to suspend an employee even if there are suspicions of misconduct on the part 


of the employee.     


 


 


2.4.4 The member cannot just be suspended for an indefinite period without 


authorisation by the chairperson. In the Ngwenya68 case the court quoted the 


provisions of the SMS disciplinary code with regard to the period upon which a 


person can be placed on precautionary suspension. The suspension was set aside 


by the court on the basis that the applicant cannot be placed indefinitely on 


precautionary suspension while the employer is considering disciplinary action. 


 


                                                 
65Ibid 4:703. 
66Ibid 20. 
67Ibid. 
68Ibid 10. 
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2.4.5 In the PSA obo Blose,69case the applicants were suspended on full pay for a 


period of more than two years without any disciplinary action being taken against 


them. The Bargaining Council (GPSSBC) set aside the precautionary suspensions 


as they were found to be procedurally unfair, because they were not given an 


opportunity to make representations before they were  suspended, and the 


disciplinary hearing was not held within a month or 60 (sixty)  days as required by 


Resolution 1 of 2003. 
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CHAPTER 3 


 


 


3.1 COURT DECISIONS ON UNFAIR LABOUR PRACTICES ON 


PRECAUTIONARY SUSPENSION 


 


3.1.1 The right to fair labour practices is enshrined in section 23 of the Constitution, 


which guarantees the right of the employee or an individual to be treated fairly by the 


employer in the workplace. 


 


3.1.2 In the case of SABC Ltd & Another v Dali Mpofu,70 the respondent was the 


Group Chief Executive Officer (GCEO) of the first appellant. The relationship of the 


GCEO with the Chairperson of the Board of Directors of the South African 


Broadcasting Corporation (SABC), Ms. Mkhonza was not cordial. On 04 April 2008 


Ms. Mkhonza prepared a memorandum in which she expressed her concern about 


how the respondent is affecting her ability to provide leadership. That memorandum 


was apparently leaked to the Sunday Times newspaper by Dr. Zikalala who was at 


the time the employee of SABC also. The respondent as GCEO decided to suspend 


Dr. Zikalala for leaking information to third parties on 06 May 2008. On the very 


same day, 06 May 2008, the Board of Directors of the SABC held an urgent meeting 


in which a decision to suspend the respondent was taken. At 01:40 that morning of 


the 07 May 2008, the respondent was also placed on precautionary suspension, 


which resulted from a resolution that was adopted at a meeting that was not properly 


convened. The court of first instance set aside the resolution that was taken to place 


the GCEO on precautionary suspension. It simply meant that the respondent was 


supposed to resume his duties as GCEO. 


 


3.1.3 The appellants appealed that decision that set aside the resolution to suspend 


the GCEO. The SABC argued in its appeal against the lifting of the order of 


precautionary suspension that the respondent had no locus standi to bring the 


application against the SABC as he was the Director without having been given 


authority to do so. The court with two judges which heard the appeal, ruled against  


                                                 
70(2009) 4 ALL SA 169 (GSJ). 
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that submission. The court did not substantiate much on that aspect but said that:  


 


 “the respondent cannot be restricted to relief solely in terms of his employment contract. The 


 issues here are far wider than his employment contract. The respondent has a real and 


 substantial interest in the decision taken and should not be limited in approachingthe courts.” 


 


3.1.4 The court confirmed the decision of the court of first instance that the 


respondent‟s right to fair labour practices was compromised by the manner in which 


the chairperson of the Board of Directors handled the issue surrounding his 


suspension and the way she treated him before hewas placed on precautionary 


suspension. The respondent was not even afforded an opportunity to can respond to 


his suspension, let alone the fact that there was not even a notice of intention to 


suspend which he could respond to. 


 


3.1.5 Section 186(2) (b) of the LRA provides that an unfair suspension of an 


employee is an unfair labour practice. The criteria was laid down in the Mabilo,71case 


with regard to the fairness of a suspension of an employee pending a disciplinary 


hearing, the following criteria was laid down by the court:  


 


 “The employee is entitled to a speedy and effective resolution of the dispute. Employers must 


 not be allowed to abuse the process. The investigation must be concluded within a 


 reasonable time taking all the relevant factors into consideration and the employee must be 


 informed without undue delay about the process steps that the employer is initiating...” 


 


3.1.6 In the case of Mustapha/ Department of Health, Northern Cape 72, the Public 


Health & Social Development Sectoral Bargaining Council (Council)had to decide 


whether the precautionary suspension of the applicant amounted to an unfair 


suspension as envisaged in section 186(2)(b) of the LRA. The applicant was 


allegedly transferred to Kimberly hospital complex as a senior dentist, but to her 


surprise she was asked to report at Galeshewe Day Hospital which according to her 


was not part of the Kimberly Hospital Complex. When sherefused to report at 


Galeshewe Day Hospital, she was then placed on precautionary suspension and no 


                                                 
71Ibid 1. 
72[2008] JOL 21724 (PHSDSBC), 23. 
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details of such insubordination or gross negligence were provided in the letter of 


suspension. 


 


 3.1.7 The suspension endured for a period of a year and the applicant was never 


called to attend a disciplinary enquiry following the allegations made against her. The 


Council found that the suspension was unfair in terms of provisions of section 186(2) 


(b) of the LRA because of the vagueness of the allegations, the failure to hold the 


disciplinary enquiry and the lengthy period of suspension without any justification for 


that. 


 


3.1.8 Clause 7.2.7(2) (c) of the PSCBC Resolution 1 of 2003 which states that:  


 


 “if an employee is suspended or transferred as a precautionary measure, the employer must 


 hold a disciplinary hearing within a month or sixty days, depending on the complexity of the 


 matter and the length of the investigation. The chair of the hearing must then decide on any 


 further postponement. 


 


3.1.8 The panellist in the above case of Mustapha73 held that the manner in which the 


applicant was suspended and the failure by the employer to hold a disciplinary inquiry 


against the employee was an unfair labour practice to an extent that a monetary 


compensation was awarded to the applicant. 


 


3.1.9 The Mustapha74 case was not a decision of a Higher Court, but the principle 


that was clearly laid down in this case, is that a suspension must be for a specific 


period of time, and the employee has to be fully informed about the charges that are 


preferred against him/her. 


 


3.1.10 McGregor & Budeli75 stressed the issue of adhering to time periods upon 


suspensions of employees by saying the following: 


 


 “Long periods of leave or suspension on full pay pending investigations or disciplinary actions 


 are encountered often in the case law. A number of cases criticize this practice. In Heyneke v


 Umhlatuze Municipality(2010) 31 ILJ 2608 (LC) the court cautioned: 


                                                 
73Ibid 72. 
74Ibid. 
75M McGregor & M Budeli  ‘Labour Law’ (2010) Annual Survey of South African Law 775-837.  
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 „Protracted leave or suspension on full pay pending investigations or disciplinary actions is a 


 prevalent practice, especially in publicly funded entities. This practice is a sign of weak, 


 indecisive management that cannot diagnose problems and find solutions efficiently. These in 


 efficiencies impact on both taxpayers and shareholders alike, and not on the private pockets 


 of the management of public organizations, consequently, the incentive to finalize 


 investigations and disciplinary procedures is weak. This practice has to stop.” 


 


3.1.11 The above remarks by the court clearly show that the courts cannot tolerate 


the manner in which public service departments handle issues of discipline in the 


workplace.   


 


3.1.12 A clear case which shows contravention of the provisions of section 186 (2) 


(b) of the LRA is the Ngwenya76 case in which the applicant, Mr Ngwenya was 


suspended for a period of about six months without a hearing, and after he referred 


the dispute to the CCMA, he then reached a settlement with his employer for the 


lifting of the suspension. The applicant was to resume his duties when he was 


suspended again for the same reasons of the first suspension. The court held that 


the respondent did not act in a regular and proper manner. The actions of the 


respondent amounted to an unfair labour practice by re-imposing the suspension 


when the matter had been settled by agreement. 


 


 3.1.13 In the Mogothle77 case  principles were laid down which must guide the 


employer as to what to consider before placing an employee on precautionary 


suspension, which are firstly that the employer must have a justifiable reason to 


believe that the employee has engaged in serious misconduct, secondly, there must 


be a justifiable reason which must justify that the employee be denied access to the 


workplace which will be  relatingtothe pending investigations or potential harm to 


the parties involved, and the third principle being that the employee must be given an 


opportunity to state a case before the final decision can be taken on the issue of the 


suspension. 


 


                                                 
76Ibid 10. 
77Ibid 20. 
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3.1.14 The above principles which were laid in the Mogothle78 case are in line with 


the provisions of chapter 7 of the Disciplinary Code and Procedures for SMS 


members in part 2.7 (2) of the SMS handbook. However many employers seem not 


to understand that the member must not be prevented from working even if there are 


certain allegations against the member, it is only if the presence of the member will 


interfere with investigations or pose a threat, as was noted by the court in the 


Mogothle79case, that the member can be prevented to enter the workplace and work. 


 


3.1.15 In Mabitsela v SAPS80 the employee, a policeman, was suspended without 


pay pending a charge of murder. At the bargaining council the applicant claimed that 


his suspension was unfair because he was placed on an unpaid suspension for a 


period of five months, despite the fact that the police regulations allowed for such a 


suspensionwithout pay. The arbitrator found that even though the suspension was 


fair, it was an unfair labour practice to implement the suspension without pay. 


 


3.1.16 There are however instances where the practice which might be perceived as 


unfair, may be justified. Employers may have several reasons to justify the, 


suspension such as the fact that the continued presence of the employee may be 


harmful or threatening to legitimate business interests as was said in the Ngwenya 


case81. 


 


3.1.17 In the case Member of the Executive Council for Education, North West 


Provincial Government and Errol Randal Gradwel,82the respondent was placed on 


precautionary suspension pending investigations of serious wrongdoing in the 


Department of Education, North West Province(Department), after the Auditor-


General had released a communication which contained audit queries in respect of 


financial transactions. 


 


3.1.18 The facts of the case are briefly that the respondent issued a registration 


certificate for Bessie MpelegeleNgwane Care Centre (centre) as a public ordinary 


                                                 
78Ibid . 
79Ibid 20. 
80(2004, 8 BALR 969) 
81Ibid 10. 
82 Unreported case number JA 58/10, which was heard on the 06 March 2012 in the Labour Appeal Court, held in Johannesburg, and the 
judgement was delivered on the 25 April 2012.  







32 


 


school whereas the school was actually a privately owned centre which cared for 


severely intellectually disabled children and young adults, and was registered with 


the Department of Social Development, with no qualified educators employed at the 


centre. The respondent stood to benefit financially from the development of the 


centre. Funds from the Department were diverted to the centre. The Labour Court 


had set aside the precautionary suspension as being unlawful, but the Labour 


Appeal Court held that the Labour Court had erred in declaring the suspension 


unlawful because the respondent had virtually unlimited authority over his 


subordinates and access to all the documentation in relation to the Department‟s 


dealings with the centre, and considering the fact that the respondent had already 


pressurised his subordinates to sign documents. The MEC therefore believed that 


the respondent‟s continued presence at the workplace might jeopardise the process 


of investigation. The Labour Appeal Court upheld the suspension of the respondent 


and set aside the order by the Labour Court. 


 


3.2 THE POSITION WITH REGARD TO SENIOR MANAGERS IN THE LOCAL 


GOVERNMENT 


 


3.2.1 Regulation 6 of the Local Government: Disciplinary Regulations for Senior 


Managers, 2010, states the following: 


 


(1) Precautionary suspension.-(1) The municipal council may suspend a senior 


manager on full pay if it is alleged that the senior manager has committed an act of 


misconduct, where the municipal council has reason to believe that- 


(a)  the presence of the senior manager at the workplace may- 


(i)  jeopardise any investigation into the alleged misconduct; 


(ii)  endanger the well- being or safety of any person or municipal property; or  


(iii)  be detrimental to stability in the municipality; or  


 


(b) the senior manager may- 


(i)interfere with potential witnesses; or  


     (ii) commit further acts of misconduct. 


(2) Before a senior manager may be suspended, he or she must be given an 


opportunity to make written representation to the municipality council why he or she 
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should not be suspended, within seven (7) days of being notified of the council‟s 


decision to suspend him or her. 


(3) The municipal council must consider any representation submitted to it by the 


senior manager within seven (7) days. 


(4) After having considered the matters set out in sub-regulation (1), as well as the 


senior manager‟s representations contemplated in sub-regulation (2), the municipal 


council may suspend the senior manager concerned. 


(5) The municipal council must inform – 


(a) the senior manager in writing of the reasons for his or her suspension on or 


before the date on which the senior manager is suspended; and 


(b) the minister and the MEC responsible for local government in the province where 


such suspension has taken place, must be notified in writing of such suspension and 


the reasons for such within a period of seven(7) days after such suspension. 


 


(6) (a) If a senior manager is suspended, a disciplinary hearing must commence 


within three months after the date of suspension, failing which the suspension will 


automatically lapse. 


    (b) The period of three months referred to in paragraph (a) may not be extended 


by council. 


 


3.2.2 The case of Dladla v Council of Mbombela Local Municipality & another83 was 


decided before the coming into operation of Local Government: Disciplinary 


Regulations for Senior Managers, 2010, which states that a senior manager working 


for the municipality must be given an opportunity to make written representation to 


the municipal council on why a precautionary suspension should not be put into 


effect. The court held in the Dladla case that there was no contractual obligation on 


the part of the employer to inform the employee that he should have made written 


representations and as such the respondent had not breached the applicant‟s 


contract by suspending him. 


 


3.2.3 In the case of Phutiyagae v Tswaing Local Municipality,84a resolution was 


adopted by the respondent that an invitation must be issued out for the public to 


                                                 
83[2008] 8 BLLR 751 (LC). 
84(2006) JOL 17477 (LC). 
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participate in the competition to design a coat- of- arms for its council. A certain Mr. 


Mokgalagadi was declared a winner. The designer of the selected coat of arms was 


to be paid a cash prise in the amount of R570.00 (Five hundred and seventy rand). 


The applicant, as corporate services manager approached the secretary to the 


Municipal Manager to change the amount to R57 000.00(Fifty Seven Thousand 


Rand).The secretary to the Municipal Manager resigned as a result of the incident, 


but be that as it may, eventually the amount of R57 000.00(Fifty Seven Thousand 


Rand) was eventually paid to the winner by the respondent. The applicant was 


subsequently suspended as a result of this incident. 


 


3.2.4 The applicant approached the court claiming that the respondent did not 


adhere to the principles of natural justice and as such a fair procedure was not 


followed as he was not given an opportunity to make representations before he was 


suspended. The respondent argued that a proper investigation could not be 


conducted whilst the applicant was in the office, as he is the manager of the division 


to be investigated and his subordinates may have to give evidence in the 


investigation. The respondent also expressed a fear that the documents may be 


tampered with if the applicant were to be kept in office. 


 


3.2.5 The court held that his precautionary suspension was not an unfair labour 


practice when balancing the harm that he would suffer with the harm that the 


employer would suffer if he was allowed to resume employment because of the 


seriousness of the allegations of fraud against him. 


 


3.2.6 The position has since changed with the introduction of Regulation 6 of the 


Local Government: Disciplinary Regulations for Senior Managers, 


2010.85(Regulations). Failure to adhere to the terms of the Regulations by not giving 


the Senior Manager the opportunity to make representation will render the 


precautionary suspension unfair and therefore subject to a challenge. 


 


3.2.7 The case of Biyase86 was decided on the 28 November 2011 after the 


Regulations had already been in operation. The applicant challenged his suspension 


                                                 
85Municipal Systems Act, 32 of 2000. 
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based on provisions of Regulation 6 of the Regulations which states that the senior 


manager must be given seven (7) to respond to the notice of intention to suspend. 


The applicant was instead given only four (4) days to respond to the notice, and the 


court set aside the suspension based on failure to comply with the Regulations by 


the respondent. 


 


3.2.8 From the above cases, although different Regulations were applied due to the 


fact that the Regulations that were to be considered were different, but one can still  


conclude that there are similar aspects which the courts or tribunals take into 


consideration in order to arrive at the conclusion whether the employer acted unfairly 


towards the employee or not. In the above cases some of the things that the courts 


considered in order to determine whether there was fairness or unfairness in the 


suspensions were, whether applicable Regulations were adhered to, the harm that 


the employee would suffer against the harm that the employer would suffer because 


of the suspension, whether there was any justification not to comply with the 


Regulations, and many other reasons, but the criteria used to determine the cases 


was more or less the same. 


 


3.3 TIME PERIODS FOR THE HOLDING OF THE DISCIPLINARY HEARING 


AFTER PRECAUTIONARY SUSPENSION 


 


3.3.1 The Disciplinary Codes or Codes of Conduct that have been quoted above, 


being the SMS Disciplinary Code and the Regulations governing the suspensions of 


senior managers in Local Government, stipulate the time periods upon which an 


employee may be placed on precautionary suspension. 


 


3.3.2 Clause 2.7.2 (c) of the Disciplinary Code and Procedures for Members of the 


SMS states the following: 


 


2.7 Disciplinary enquiry 


(2) Precautionary suspension or transfer 


(c) If a member is suspended or transferred as a precautionary measure, the 


employer must hold a disciplinary hearing within 60 days. The chair of the hearing 


must then decide on any further postponement. 
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3.3.3 Regulation 6(6)(a) & (b) of the Local Government: Disciplinary Regulations for 


Senior Managers, 2010, states the following: 


 


1. Precautionary suspension.- 


 


(6) (a) If a senior manager is suspended, a disciplinary hearing must commence 


within three months after the date of suspension, failing which the suspension 


will automatically lapse. 


(b) The period of three months referred to in paragraph (a) may not be extended by 


council. 


 


3.3.4 The precautionary suspension becomes unfair if an employee is notified that 


they are suspended for an indefinite period, like in the  Nell’s 87 case where the letter 


of suspension just mentioned that he is suspended until further notice, until the 


applicant commenced proceedings in respect of his suspension in the General 


Public Service Sectoral Bargaining Council (GPSSBC), and it is only then that he got 


a response from the Department that his disciplinary hearing will be held on a 


particular date, and by then a period of 17 months had elapsed since his suspension. 


 


3.3.5 The employers have the tendency of putting employees on precautionary 


suspension  for long periods without proceeding with disciplinary enquiries, as was 


the position in the cases of PSA obo Blose& others / Department of Education, 


Kwazulu-Natal88, and Minister of Labour v General Public Service 


SectoralBargaining Council & others89, in which the employees in each case were 


put on precautionary suspension  for about two years without disciplinary processes 


being brought against them. 


 


3.3.6 Grogan90 wrote on delays in the instituting of disciplinary action and said the 


following: 


 


                                                 
87Ibid 36. 
88Ibid 47. 
89[2007] 5 BLLR 467 (LC). 
90J Grogan ‘Labour Law’(2005) Annual Survey of  South African Law 584,618. 
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  “However, the High Court followed the strict approach to time frames in Van Eyk v Minister of 


 Correctional Services & Others (2005) 26 ILJ 1039 (E), [2005] 6 BLLR 639 in which a 


 decision to institute disciplinary action for offences allegedly committed by an employee 


 nearly two years earlier was set aside. The court held that the applicable disciplinary code 


 was part of the employee‟s contract of service and that its time limits were mandatory.


 Furthermore, the department‟s decision to proceed against Mr. Van Eyk was inconsistent, 


 because in a number of cases departmental appeal tribunals had set aside disciplinary 


 penalties, as the proceedings had been instituted late. 


 


 The Labour Court expressed the same view in Department of Public Works, Roads &


 Transport v Motshoso & others [2005] 10 BLLR 957 (LC) holding that disciplinary action three 


 years after the commission of the alleged offence was so unconscionable that it vitiated the 


 dismissal.”   


 


3.3.7 It was reiterated in the SAPO91 case that there is a need to send a message to 


employers that they should refrain from hastily resorting to suspending employees 


when there are no valid reasons to do so. In discouraging employers to impose 


precautionary suspension in this case, the court said the following: 


 


 “There is however, a need to send a message to employers that they should refrain hastily 


 resorting to suspending employees when there are no valid reasons to do so. Suspensions 


 have a detrimental impact on the affected employee and may prejudice his or her reputation, 


 advancement, job security and fulfilment. It is therefore necessary that suspensions are 


 based on substantive reasons and fair procedures are followed prior to suspending an 


 employee. In other words, unless circumstances dictate otherwise, the employer should offer 


 an employee an opportunity to be heard before placing him or her on suspension” 


 


 


3.3.8 “Golden handshake” is defined by Oxford English Dictionary as a payment 


given to someone who is made redundant or retires early. The term is loosely used 


in an employment relationship where the employer and the employee will reach a 


settlement that an amount of money in most cases be paid to the employee in order 


to settle the dispute that might have arisen between them so that the employee will 


then leave that employment and not pursue any disputes against the employer in 


court or before any tribunal. It is very rare to get such cases being reported because 


                                                 
91Ibid 34. 
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this is usually the agreement between the parties and as such those agreements are 


not published to the public, and the reason might be for confidentiality purposes. 


 


3.3.9 On the 18th of August 2010 there were media reports that the Premier of the 


Limpopo Province, Cassel Mathale, placed the then Director-General of the 


Provincial Government of Limpopo, Dr. Nelly Manzini, on precautionary suspension 


pending the  finalisation of her disciplinary enquiry by the Office of the Premier.92 


She then took the matter to the LabourCourt, but the matter was not pursued as she 


was reportedly offered a golden handshake if she offered to resign. On the 6th of 


October 2010 the office of the Premier of the Limpopo Province issued a media 


report which stated that all charges against Dr. Manzini have been withdrawn and 


the parties have reached an agreement as to the amicable parting of ways. She 


subsequently resigned as the Director-General  of the Limpopo Province and she 


didn‟t pursue her case in court. 


 


3.3.10 In 2009 Vusi Pikoli brought an urgent application in the North Gauteng High 


Court (NGHC) to prevent the National Prosecuting Authority (NPA) from advertising 


his post while he was still on precautionary suspension. The matter was 


subsequently settled out of court and media reports reported that he was given R7.5 


million severance settlement after he challenged his suspension by the then 


president Thabo Mbeki. The then Crime Intelligence head Joey Mabasa received 


R3.5 million as agolden handshake according to media reports93 to vacate his post at 


Crime Intelligence. 


 


3.4 MONITORING OF PRECAUTIONARY SUSPENSIONS BY THE PUBLIC 


SERVICE COMMISSION 


 


3.4.1 The Public Service Commission (PSC) was created in terms of provisions of 


section 196 of the Constitution. The duty of the PSC is to enhance excellence in 


governance within the Public Service by promoting a professional and ethical 


environment and adding value to a public administration that is accountable, efficient 


                                                 
92


Maponya F, 2010, Limpopo Director-General in hot water over tender. Sowetan, 2010 August 18. 
93


News for South Africa and the world. Line-up of top officials who are living a life of plenty, 


http://www.iol.co.za/the star (accessed on 01/04/2012). 
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and effective and that is archived by investigating, monitoring, evaluating, 


communication and reporting on public administration. 


 


 3.4.2 In June 2011 the PSC compiled a report on precautionary suspensions in the 


Public Service94 in South Arica. According to the report 293 employees in the public 


service in different government departments were placed under precautionary 


suspension during the period 2008/2009, and a total amount of R15 513 978.84 was 


paid to those employees. The remuneration to 369 employees placed on 


precautionary suspension during the period 2009/2010 was more than R45 million 


according to the report. According to the report there is generally non-compliance 


with the time periods of instituting the disciplinary hearings after an employee has 


been placed on precautionary suspension. The reasons for non-compliance are 


generally stated as the unavailability of witnesses, representatives, interpreter, 


employee concerned, presiding officer, etc. 


 


3.4.3 Secondly, the government departments in South Africa except for the KwaZulu-


Natal Department of Transport did not develop any guidelines to assist them in 


dealing with labour relations issues. The departments usually relied on Resolution 1 


of 2003 which provides for a clear guideline on the procedures to be followed when 


an employee has been placed on precautionary suspension. 


 


3.4.4 Thirdly, the lack of knowledge by most managers and labour relations officers 


in the government departments on issues of precautionary suspensions is also 


causing delays in the finalisation of these matters, and the court raised its concerns 


in the case of Heyneke v Umhlatuze Municipality95 about the inefficiencies by 


personnel officials who are supposed to deal with issues of precautionary 


suspensions by saying the following: 


 


 “Protracted leave or suspension on full pay pending investigations or disciplinary actions is a 


 prevalent practice, especially in publicly funded entities. This practice is a sign of weak, 


 indecisive management that cannot diagnose problems and find solutions efficiently. These 


 inefficiencies impact on both taxpayers and shareholders alike, and not on the private pockets 


                                                 
94http://www.psc.gov.za/documents (2011) precautionary ysuspension.pdf  (accessed on 07/03/2012).  
95(2010) 31 ILJ 2608 (LC). 



http://www.psc.gov.za/documents%20(2011)%20precautionary%20ysuspension.pdf
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 of the management of public organizations; consequently, the incentive to finalize 


 investigations and disciplinary procedures is weak .This practice has to stop.” 


 


 


3.4.5 The PSC compiled another report which is dated 23 November 2011 on 


management of precautionary suspensions in the public service96. The same 


findings were reported as the ones which were stated in the June 2011 report. The 


reports made the following recommendations as solutions to unfair suspensions and 


the inability by labour relations officers to handle precautionary suspensions: 


 


(i) The labour relation units must play an active role in keeping track of all cases 


of misconduct and ensure a consistent manner of reporting on the 


management of precautionary suspension. 


 


(ii) There must be a database of capable presiding officers and investigators 


internally within departments, and centrally through the Department of 


Public Service and Administration (DPSA) and offices of the premier. 


 


(iii)  There should be a requirement for departments to explain what measures 


departments take against managers who delay conclusion of disciplinary 


procedure and in the case of precautionary suspension of Senior 


Management (SMS) members, including heads of departments, extension 


of the 60 days period should only be made after consultation with the 


Minister for the Public Service and Administration (MPSA). 


(iv)  Departments must before placing employees on precautionary suspension 


seriously consider transfers as an alternative to precautionary suspension. 


(v) Departmental policies must be developed which deals with precautionary 


suspensions, all employees must be trained on basic things like 


disciplinary procedures, because lack of understanding of disciplinary 


procedures results in low level of compliance with the management of 


discipline. 


                                                 
96Ibid 94. 
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(vi)  There is a dire need to expedite investigations and finalisation of hearings of 


cases to avoid disappearance of witnesses and documents as well as 


improved service delivery in the Public Service. 


(vii) The departments need to improve on adherence to prescribed timeframes 


that will result in reduced costs relating to salaries of employees who are 


on precautionary suspensions for lengthy periods. 
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CHAPTER 4 


 


4.1 OVERALL ANALYSIS OF CASES 


 


4.1.1 Precautionary suspension is a procedure that is used in a workplace to lay off 


an employee temporarily from duty upon investigations of suspicion or allegations 


that the employee committed an act or acts of misconduct. Although it seems as if it 


is a norm that the employee must be laid off from work during the investigations, the 


courts in the Mogothle97 and the SAPO98cases disapproved the suspension of 


employees where it is not necessary to do so. What the courts are actually saying is 


that even if there are allegations of misconduct against an employee, the employee 


must not just be placed on precautionary suspension unless if the presence of the 


employee at the workplace will compromise the investigations, threaten the safety of 


the potential witnesses or suspicion that property might be destroyed by that 


employee if allowed to enter the workplace. 


 


4.1.2 The case of Baloyi99 whose representation was considered within 10 minutes 


without even considering the request of the employee is a clear indication of the fact 


that her employer did not consider her request as the employer had already decided 


that the employee shall be put on precautionary suspension irrespective of the 


request by the employee. 


 


4.1.3 The case of Biyase100 is also an example that often the employer cannot 


change the decision to put the employee on precautionary suspension based on the 


representation of the employee, as the applicant in this case was not even given 


enough time to make representations as prescribed by the Regulations governing 


Senior managers in Local Government. In the Nell101 case, the applicant was given 


less than 24 hours to make representations and his request for further particulars 


                                                 
97Ibid 20. 
98Ibid 34. 
99Ibid 29. 
100Ibid 37. 
101Ibid 36. 
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didn‟t worry the employer towant to know as to what is it that he wanted to bring to 


their attention which might have made the employer not to consider putting him on 


precautionary suspension anymore. The mind of the employer was already made up 


to an extent that nothing could change that. 


 


4.1.4 The submission on this aspect is that the employers in most cases do not take 


into consideration the submissions which are made by way of representations by the 


employees before they put them on precautionary suspensions.   


 


4.1.5 The findings that are stated in the two reports by the PSC which were referred 


to are supported by the cases that were referred to throughout the research .One of 


the reasons is that most managers and officials who are supposed to deal with the 


labour relations matters are incompetent to deal with those kind of  issues. In the 


leading case of Mogothle102 the applicant was put on a so called “leave of absence” 


for an indefinite period of time pending alleged corruption investigations against him 


without due processes being followed. 


 


4.1.6 In the Mustapha103 case, the employer didn‟t even state with certainty as to 


why was the employee suspended. The employee was just tortured because the 


employer didn‟t want her to work at a certain place. In the case of Mabokela v 


Moretele Local Municipality104, the employee was not even given an opportunity to 


make representations before he was put on precautionary  suspension. One can 


safely say that the managers are in most instances not even able to justify the long 


periods of suspension to which employees are subjected to; hence most of the 


precautionary suspensions are set aside by the courts and tribunals. The cases of 


Ngwenya105, Minister of Labour v General Public Service Sectoral Bargaining 


Council & others106, PSA obo Blose107, are a few cases in which the precautionary 


suspensionswere set asidebecause disciplinary hearings were not held within the 


stipulatedtimeperiodsafter precautionary suspensions were imposed on the 
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employees. Mhlauli108 describes suspensions as a heavy blow and further states that 


dealing with suspensions has proven to be one of the most difficult tasks to perform 


in the Eastern Cape Department of Health as some employees suspended from the 


department spend years without facing any disciplinary action after having been 


suspended, and as a result, millions of rands are wasted on the salaries of people 


who are at home doing nothing. The author went on to quote cases in which 


employees have been suspended for about 6 (six) years without any disciplinary 


enquiry being held against them whereas they earn salaries every month. 


 


4.1.7 Although the case of then Director-General of the Limpopo province, Dr. Nelly 


Manzini, was not reported, the media reported that she was put on precautionary 


suspension because of the report that was made by the Special Committee on 


Public Accounts (SCOPA), which was made in 2006.The premier decided only in 


2011 to suspend the then director-general. It is doubtful that the investigations could 


have  taken 4 to 5 years to complete to an extent that it was necessary to put her on 


precautionary suspension. From the above facts one can say that the premier didn‟t 


want to work with her; hence the fact that she was offered a package which is 


commonly referred to as the “golden handshake” when she referred the matter to 


court. It is very clear from this case that a package can be offered to a person in 


order  for that person to leave the employment and not pursue any court battles 


because of the money that would have been offered to that employee.  


 


4.1.8 The case of the then National Director of Public Prosecutions, Advocate Vusi 


Pikoli is also a very good example of what is happening in the public service to 


silence employees. Advocate Vusi Pikoli was given a golden handshake after he 


obtained an urgent interdict against the advertisement and the filling of his post. The 


issue of political interference cannot be ruled out when looking at the cases of Dr. 


Manzini and Advocate Pikoli. 


 


4.1.9 Dr. Manzini was appointed at the time when Mr. Sello Moloto, was still the 


premier of the Limpopo Province. The circumstances surrounding her suspension 
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was a clear indication that the Premier wanted to get rid of her so that he could 


appoint a person that he was comfortable to work with as media reports stated.   


 


4.1.10 The media reports in the Pikoli case alleged that the then President of the 


Republic of South Africa (Mr. Thabo Mbeki), did not want Adv. Pikoli to pursue the 


case of the then Commissioner of Police Mr. Jacky Selebi, and as such to prevent 


him from doing that he was placed on precautionary suspension for a prolonged 


period. The aim and intention was to place a person that the President will be 


comfortable working with in the position of the National Director of Public 


Prosecutions. 


 


4.1.11 The then Director General, Mamodupi Mohlala from the Department of 


Communications, was placed on precautionary suspension for subtle reasons. The 


case was referred to the Labour Court, where the court set aside the precautionary 


suspension. She was then offered a golden hand shake which she refused to accept, 


and was subsequently transferred to the Department of Trade and Industry as the 


Head of the Consumer Protection Directorate. Recent media reports indicate that her 


contract of employment will soon lapse and as such the post that she occupies is 


already advertised. The matter was referred to the court, where both parties were 


advised to settle the matter through negotiations.  


 


4.1.12 In the Mabilo109 case the court dismissed the application by the employee for 


precautionary suspension to be set aside because the court said that the employer 


was to be given the chance to investigate the misconduct allegations against the 


employee. 


 


4.1.13 In the Phutiyagae110 case the court dismissed the application by the applicant 


to set aside the precautionary suspension because of the seriousness of the 


allegations that he was facing, despite the fact that he was not given an opportunity 


to make representation before he was suspended. 
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4.1.14 This was clearly said in the Mabilo111 case, where the application for the 


setting aside of precautionary suspension was dismissed for reasons of good 


administration by the employer. There must always be valid and urgent reasons for 


the court to interfere with precautionary suspension as was said in the case of Jiba v 


Minister of Justice & Constitutional Development.112 


 


4.2 REMEDIES AVAILABLE TO VICTIMS OF UNFAIR SUSPENSIONS BASED 


ON BAD FAITH 


 


4.2.1 The case of Booysen v The Minister of Safety & Security and others113 is a 


clear case in which the applicant exhausted all the remedies that are available to an 


employee who feels aggrieved by the decision by the employer to place him on 


precautionary suspension. The applicant was suspended without pay after being 


charged with misconduct. He referred the dispute over his suspension to the Safety 


& Security Sectoral Bargaining Council. After several postponements at his request 


the presiding officer ordered that he be suspended without pay. He then made an 


urgent application in the Labour Court. The Labour Court dismissed the application 


on the basis that it lacked jurisdiction to intervene in incomplete disciplinary 


proceedings. 


 


4.2.2 The disciplinary hearing resumed and he was dismissed. The arbitrator 


subsequently reinstated him. The employer took the award on appeal, and the 


Labour Appeal Court ruled that the Labour Court has the power to restrain the 


employer from continuing with a disciplinary hearing against an employee, but only in 


cases where grave injustice would result if the Labour Court does not interfere. The 


matter was therefore referred back to the Labour Court to decide issues that were 


outstanding. 


 


4.2.3 It is clear from the above case that an aggrieved employee who has been 


suspended can approach the following forums and apply for relief: 


 


(a) the relevant Bargaining Council, 
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(b) the CCMA, 


(c) the Labour Court, 


(d) the Labour Appeal Court. 


 


4.2.4 There is however an interesting precedent that the Booysen114 judgment has 


brought in with regard to the basis on which a suspended employee can approach 


the Labour Court, which is the unfairness of the proceedings or unfairness of the 


conduct by the employer towards the employee,  as Venter115 also submitted in her 


article that: 


 


“The judgement has far reaching consequences for employers in that the Labour Court can 


now intervene in an employer‟s internal disciplinary proceedings.An employee who is being 


subjected to a disciplinary process and who feels that the proceedings are unfair or that the 


employer‟s conduct towards him/her in the disciplinary proceedings is unfair may now 


approach the Labour Court for an order interdicting unfair conduct, which includes the 


disciplinary action itself.”  


 


4.2.5 For the employee to approach the Labour Court, that can be done by way of 


application. There are requirements which must be met before an application by an 


employee can be entertained by the court on the basis of urgency, and the following 


are the requirements as were laid down in the case of Lebu v Maquasi Hills Local 


Municipality  &others116, where the applicant as the municipal manager was placed 


on precautionary suspension without having been given the opportunity to respond 


as required by Regulation 6 of the Local Government : Disciplinary Regulations for 


Senior Managers, 2010 which states that a senior manager must be given at least 


seven(7) days to respond to the notice to suspend: 


 


(i) applicant must make out a case for urgent relief on the papers in sufficient 


particularity, 


(ii) the affidavit must contain the reasons for urgency and why urgent relief is 


necessary, 


(iii) the reasons why the requirements of the rules were not complied with. 
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4.2.6 The court in the Masemola117 case said the following regarding urgency as a 


requirement to apply for relief in the Labour Court: 


 


“Rule 8(2) of the Rules of the Labour Court provides that: 


“The affidavit in support of the application must also contain- 


(a) The reasons for urgency and why urgent relief is necessary; 


(b) The reasons why the requirements of the rules were not complied with, if that 


is the case; 


 


4.2.7 McGregor & Budeli118 on the question whether the Labour Court can 


intervene in disciplinary proceedings, they said the following: 


 


 “ The principles for urgency were restated to mean essentially that the courts will only in 


 exceptional cases grant interdicts .A party seeking urgent relief must (a) set out the reasons 


 for urgency and(b) argue why urgent relief is necessary; furthermore, there are degrees of 


 urgency, and the degree to which the ordinary applicable rules should be relaxed is 


 dependent on the degree of urgency .An applicant is not entitled to rely on urgency that is self 


 created when seeking a deviation from the rules.” 


 


 


4.2.8 It is clear from what is stated above that the applicant must make out a case for 


him or her to be heard by the Labour Court on an urgent basis for precautionary 


suspension to be set aside or for whatever relief on precautionary suspension. 
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CHAPTER 5 


 


5.1 CONCLUSION 


 


5.1.1 The LRA prohibits unfair suspension of the employee by the employer. The 


PSCBC Resolution 1 of 2003 provides for SMS Handbook which is a disciplinary 


code that deals with misconduct and disciplinary matters which concern senior 


employees  in the Public Service. The SMS Handbook states the circumstances 


under which an employee can be placed under precautionary suspension, and the 


period within which  a disciplinary hearing must be held. 


 


5.1.2 COGTA has developed a Disciplinary Code and Procedures for Senior 


Managers which also clearly describe the circumstances under which a Senior 


Manager can be placed on precautionary suspension, and the procedures to be 


followed by the employer. The Code states clearly that the suspension shall be for a 


fixed and predetermined period which shall not exceed three (3) months. The 


suspension will automatically lapse if the period of three (3) is not adhered to. 


 


5.1.3 An employee must be placed on precautionary suspension for a fair reason. 


There are certain requirements that must be met before the employer can place the 


employee on precautionary suspension e.g. the fact that an employee has 


committed serious misconduct and a possibility that his/her continued presence at 


the workplace might interfere with the investigations of the alleged offence. The time 


periods within which the disciplinary hearing must be held, must be adhered to by 


the employer.The employees are usually put on long precautionary suspensions 


withoutdisciplinary  hearings being held. 


 


5.1.4 It is clear from the cases that were quoted in the research that employers in 


most don‟t investigate the aspects that are involved before an employee can be 


placed on precautionary suspension. Usually once there are allegations of 
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misconduct against the employee, precautionary suspension follows as a matter of 


course; hence employees are sometimes not even given an opportunity to make 


representations before the precautionary suspension can be put into operation. 


Some employees are given an opportunity to make representations as a matter of 


procedure, and after those representations are forwarded they are not even 


considered. 


 


5.1.5 There are however cases in which the employers are vindicated by the courtsin 


their quest to maintain discipline in the workplace.It is also important to understand 


that the courts and the tribunals are not saying that employees must not be 


disciplined. 


The courts and the tribunals are just saying that in imposing discipline the right 


procedures and the right processes must be followed to the end. If the employee has 


to be placed on precautionary suspension, that must be done fairly by following the 


right processes. 


 


5.1.6 In most of the cases that were referred to, employers do not comply with the 


requirement of affording employees an opportunity to make representations before 


the employees are placed on precautionary suspensions, the time limits for the 


disciplinary hearings are in most cases are not adhered to, some employees are 


unnecessarily placed on precautionary suspensions because of the lack of 


knowledge and insight by people dealing with labour relations issues in the 


workplace and some employees are forced to take severance packages and leave 


their employment in settlement of disputes with their employers. Political interference 


is a reality as in some cases employers do everything in their power to force 


employees out of the public service, so that certain specific people can occupy those 


posts. 
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5.2 RECOMMENDATIONS 


 


5.2.1 It is very clear from the cases and legislation that were referred to, that the 


courts and tribunals are not saying that employees must not be disciplined in 


the workplace. 


 


5.2.2 The message that the courts and tribunals are sending out is to say that proper 


procedures must be followed when employees are placed under precautionary 


suspensions. There must also be substantive reasons which warrant that an 


employee be placed under precautionary suspension. 


 


 5.2.3 In most of the cases which were referred to in the research, precautionary 


suspensions were set aside because either proper procedure was not followed or 


that there were no substantive reasons for the suspension. This clearly shows that 


the people in authority who are to deal with labour relations issues are not 


capacitated to do so as mentioned in the reports by the Public Service Commission 


which was referred to. It therefore means that the people employed by the 


Departments that have to deal with labour relations issues must be trained 


extensively so that they can have the necessary skills to handle issues of 


suspensions. 


 


5.2.4 Political interferences in labour issues are problematic because they result in 


employees being unfairly placed on precautionary suspensions which are 


procedurally  and substantively unfair. This to an extent makes a mockery to the 


Public Service‟s Disciplinary Codes and Procedures. People appointed in senior 


positions that deal  with labour issues are mostly incompetent because most of 


those incumbents are appointed on the basis of cadre deployment. A submission will 


be that appointments in this field should be based on competency and extensive 


experience in the field of labour law than cadre deployment.  
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5.2.5 Employees must understand that the courts cannot stop that they be 


disciplined in case  where there are allegations of misconducts. The courts can just 


ascertain that right and fair procedures are followed for the employee to be 


disciplined. The departments must have clear disciplinary policies which govern 


issues of precautionary suspensions and the employees must be fully sensitised 


about those policies. 


 







