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1 .  In t roduct ion  

 
M a n y p e o p l e  f a l l  i n to  d e b t  s imp l y b e c a u s e  t h e y l i v e  i n  p o ve r t y a n d  

h a v e  no  j obs  s o  a s  t o  ge n e r a t e  i n come .  T h e  m ajo r i t y  o f  p e op l e  wh o  

f a l l  u nd e r  t h e  de b t  t r a p  a r e  t h e  p oo r ,  b e in g  m os t l y  b l a ck ,  a nd  a s  a  

r e s u l t  ca nn o t  p a y.   

 
T h e  p r o l i f e r a t i on  o f  t h e  B i l l  o f  R i gh t s  i n  m a n y c o ns t i t u t i on s  

t h ro u gho u t  a l l  r e g i on s  o f  t h e  wo r l d  h a s  b e e n  w e l l -do c um e n t ed .  

N e v e r t he l es s  t o  d a t e  t h e r e  h a s  be e n  n o  r e a l  a t t emp t  t o  ex a min e  th e  

a t t a c hm en t  o f  i mmo v ab l e  p r op e r t y w i t h i n  t h e  hu ma n  r i gh t s  c o n t ex t .  

T h i s  d i s s e r t a t i on  i s  a  r e s po ns e  t o  t h e  o mi s s io n .  I t  w i l l  t r y  t o  m a ke  

a n  e n l i gh t e n ed  con t r ib u t i on  to  t h e  t r a n s f o rm at i v e  e f f ec t  o f  S ou th  

A f r i ca n  l a w  an d  t he  ex t en t  t o  w h i ch  h um a n  r i gh t s  h a v e  i n f l ue n ced  

t h e  r i gh t  t o  ho us ing  i n  t h e  c ou n t r y.  

 
2 .  Sequence  of  a t tachment  of  proper ty 
 
T h e  p r o c es s  o f  ex ec u t io n  i n  t h e  m a g i s t r a t e s ’  c ou r t s  i s  s im i l a r  t o  t h a t  

i n  t h e  h i gh  c ou r t s .  O n c e  ju d gme n t  h as  b ee n  g r an t ed  ( i n  u n de f e nd e d  

a c t i on s  f o r  a  l i q u id a t ed  d e b t  i t  m a y b e  g r a n t ed  b y t h e  c l e rk  o f  t h e  

c o u r t ) 1 a n d  t he  j u dgm e n t  d eb t  i s  no t  p a id  t h e  c r e d i t o r  i s  e n t i t l ed  t o  

ex e c u t e  a ga in s t  t h e  d e b to r ’ s  p ro pe r t y  i n  s a t i s f a c t i o n  o f  t h e  

j ud gm en t .   

 

T h e  p ro c es s  o f  exe c u t io n  i s  i n i t i a t ed  w h e n  t h e  c l e rk  o f  t he  c o u r t  

i s s u es  a  w r i t  o f  ex ec u t io n ,  w h i ch  au tho r i s es  t h e  s he r i f f  t o  a t t a ch  an d  

s e l l  p ro p e r t y o f  t he  d e f en d an t . 2 In  k ee p in g  wi th  s  66 ( 1 ) ( a )  o f  t h e  

M a g i s t r a t es ’  C o ur t  A c t , 3 t h e  w r i t  w i l l  a t  f i r s t  b e  c o n f in e d  to  

m ov a b l es  an d  on l y  o nc e  i t  i s  sh o wn  th a t  t h e y a r e  i n s u f f i c i e n t  wi l l  a  

w r i t  b e  i s su ed  f o r  ex e c u t i on  a ga i ns t  im mo va b l e  p ro p e r t y .  Be f o r e  t h e  
                                                 
1In undefended actions for a liquidated debt it may be granted by the clerk of the court-Rule 12(1)(c).   
2 Rule 36(1). 
3 Act 32 of 1944. 
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d e c i s i on  in  J a f t ha 4 a n  o rd in a r y j u d gm e n t  c re d i t o r  [ o n e  w h os e  c l a im  

w a s  no t  s e c u r e d  by  a  m o r t ga ge  b on d  –  a s  w a s  t h e  c as e  t h e r e ]  w as  

e n t i t l e d  as  o f  r i gh t  t o  a  w r i t  o f  ex e c u t i on  a ga in s t  im mo v ab l e  

p r op e r t y o n c e  t h e  d e b t o r  h a d  i n s u f f i c i e n t  m ov a b l es  t o  s a t i s f y t h e  

d e b t ,  a nd  th e  c l e rk  o f  t h e  c ou r t  h ad  no  d i sc r e t i o n  to  r e fus e  t h e  w r i t .  

I t  w a s  i n  t ho se  c i r c u ms t a n c es  t h a t  t he  c l e rk  i s s u ed  t h e  w r i t  i n  t he  

J a f th a  c a s e  wh ic h  b e c am e  t h e  fo c us  o f  t h e  su bs e qu e n t  c on t ro ve r s y.  

 

Ex e cu t io n  i s  u s u a l l y  m a d e  a ga i n s t  mo v ab l e  p r op e r t y b e l on g i n g  to  

t h e  j u d gm e n t  d e b to r .  I f ,  h o w ev e r ,  t h e r e  i s  i n s u f f i c i en t  mo v ab l e  

p r op e r t y t o  s a t i s f y  t h e  j u d gme n t  d e b t ,  t h en  ex e cu t io n  ma y b e  m a d e  

a ga i ns t  t h e  imm ov a b l e  p ro p e r t y o f  t h e  j ud gm en t  de b to r . 5 The  

m a g i s t r a t e ’ s  c ou r t  m a y a l s o  o r d er  t h a t  j u d gm e n t  b e  en f o r ce d  b y  

i mm ed ia t e  ex e c u t io n  a ga in s t  t h e  im mo va b l e  p ro p er ty  o f  t h e  

j ud gm en t  d eb t o r  on  go o d  c au s e  sh ow n . 6 

W h e n  t he  ex e cu t io n  d e b t o r  d e c l a r es  t o  t h e  s h e r i f f ,  a t  t h e  t ime  

a t t a c hm en t  i s  m ad e ,  t ha t  h e  h a s  n o  m ov a b l e  p ro p er t y o r  o n l y  

i n s u f f i c i en t  mo va b l e  p r op e r t y t o  s a t i s f y t h e  w ar r a n t  o f  ex e c u t i on  

a n d  t h e  s h e r i f f  i s  u n ab l e  t o  f i n d  s u f f i c i e n t  mo va b l e  p r op e r t y t o  d o  

s o ,  t h e  s h e r i f f  m us t  a s k  t he  ex ec u t i on  d e b t o r  t o  d e c l a r e  w h e t h e r  h e  

h a s  i mm ov ab l e  p r op e r t y w h i c h  i s  ex ec u t ab l e  a nd  e n t e r  t h e  ex e cu t ion  

d e b t o r ’ s  r ep l y i n  t he  r e t u rn  o f  s e rv i c e  e n do r s ed  o n  t h e  w ar r a n t . 7 

T h e  m a gi s t r a t e ’ s  co u r t  a l s o  h as  t h e  p o w er ,  on  ap p l i c a t i on  b y a n y 

i n t e r es t e d  p a r t y ,  t o  r e v i e w a nd  con f i r m ,  m od i f y o r  s e t t l e  t h e  

c o nd i t i on s  o f  s a l e  i n  r es pe c t  o f  a n y i m mo va b l e  p ro p er t y  t o  b e  s o ld  

                                                 
4 Jaftha v Schoeman and Others; Van Rooyen v Stoltz and Others 2005 (2) SA 140 (CC). 
5 Paterson T. J. M ‘Eckard’s Principles of Civil Procedure in the Magistrates’ Courts’ 4th (2001) at 264. 
6 Paterson at 264. See section 66(1) of the Magistrates’ Courts Act 32 of 19944. 
7 Section 66(8) of the Magistrates’ Courts Act 32 of 1944. 
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i n  ex e c u t i on  o f  a ny  j u d gm e n t  o f  a  d i v i s io n  o f  t he  H i gh  C ou r t  o f  

S ou t h  A f r i c a . 8 

 

S e c t i on  6 6 (1 )  ( a )  o f  t h e  M a g i s t r a t e s ’  C ou r t s  A c t 9 r e a ds :  

‘ w h e n e ve r  a  c o u r t  g i v e s  j u d g me n t  f o r  t h e  p a y me n t  o f  mo n e y  o r  ma ke s  a n  

o r d e r  f o r  t h e  p a y me n t  o f  mo n e y  i n  i n s t a l l me n t s ,  s u c h  j u d gme n t ,  i n  c a s e  

o f  f a i l u r e  t o  p a y  s u c h  mo n e y  f o r t h w i t h ,  o r  s u c h  o r d e r  i n  c a s e  o f  f a i l u r e  

t o  p a y  a n  i n s t a l l me n t  a t  t h e  t i me  a n d  i n  t h e  ma n n e r  o r d e r e d  b y  t h e  c o u r t ,  

s h a l l  b e  e n f o r c e a b l e  b y  e x e c u t i o n  a ga i n s t  mo va b l e  a n d ,  i f  t h e r e  i s  n o t  

f o u n d  s u f f i c i e n t  mo v a b l e  p r o p e r t y  t o  s a t i s f y  t h e  j u d g me n t  o r  o r d e r ,  o r  

t h e  c o u r t ,  o n  go o d  c a u s e  s h o w n ,  s o  o r d e r s ,  t h e n  a g a i n s t  t h e  i mmo v a b l e  

p r o p e r t y  o f  t h e  p a r t y  a ga i n s t  w h o m s u c h  j u d g me n t  h a s  b e e n  g i ve n  o r  s u c h  

o r d e r  h a s  b e e n  ma d e . ’  

 

A  v e r y s i mi l a r  p rov i s i o n  i s  c on t a in e d  i n  ru l e  4 5 (1 )  o f  t h e  U n i fo rm 

R u l es  o f  C ou r t .  Co ns e qu e n t l y ,  un l es s  t h e  j u d gm en t  d eb to r ’ s  

i mmo v ab le  p ro p er ty  h a s  b e e n  sp e c i f i c a l l y  d e c l a r e d  exe c u ta b l e ,  i t  

m a y b e  so ld  i n  ex ec u t io n  o n l y i f  h i s  m ov a b l e  p ro p e r t y i s  i n s u f f i c i en t  

t o  s a t i s f y t h e  j u d gm e n t .  Fu r t h e rmo r e ,  f o r ma l i t i e s  wh ic h  h a v e  t o  be  

c o mpl i ed  wi t h  i n  c o nn e c t io n  wi t h  t h e  a t t a c hm en t  a n d  s a l e  i n  

ex e c u t i on  o f  immo v ab l e  t h i n gs  d i f f e r  c o ns i d e r ab l y f r om  t hos e  

a p p l yi n g  to  t he  a t t ac h m en t  an d  s a l e  i n  ex e c u t i on . 10  

 

T h e  a t t a ch m en t  i s  e f f e c t e d  b y n o t i c e  i n  w r i t i n g  b y t h e  sh e r i f f  s e rv ed  

u p on  th e  ow n e r  o f  t h e  p ro pe r t y a n d  u p on  th e  r e g i s t r a r  o f  d e ed s  o r  

o th e r  o f f i c e r  c h arge d  w i th  t h e  r e g i s t r a t i on  o f  s u ch  im mo va b l e  

p r op e r t y. 11 I f  a  p e r s o n  o t he r  t h a n  t h e  o w n er  o f  t h e  p ro pe r t y  i s  i n  

                                                 
8 Paterson T. J. M ‘Eckard’s Principles of Civil Procedure in the Magistrates’ Courts’ 4th (2001) at 264. 
See Rule 43(7)(b) of the Magistrates’ Courts Act 32 of 1944. 
9 Act 32 of 1944. 
10 Rules 41-43 of the Magistrates’ Courts Rules. 
11 Van Winsen et al  at 391. See Rule 36(1) of the Magistrates’ Court Rules of Court 
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o c c up a t io n ,  t h e  no t i c e  m us t  a l s o  be  s e r v ed  up on  th a t  p e r s on  b y  

m e a ns  o f  a  r e g i s t e re d  l e t t e r . 12 

 
A l t ho u gh  t h e  o b j ec t  o f  a t t a ch m en t  i s  t wo f o ld ,  n a m ely  t o  f o u nd  

j u r i s d i c t i o n  a nd  to  s e r v e  a s  s e cu r i t y  j u d i ca t u m  s o l v i ,  a t t ac h m en t  wi l l  

n e v e r th e l e s s  b e  o rd e r e d  e v en  i f  t h e  s e c o nd  ob je c t  ca nn o t  b e  s e rv ed  

t h e r e b y.  T h e  f a c t  t h a t  t he  a r t i c l e  s ough t  t o  b e  a t t a ch e d  i s  o f  v e r y  

l i t t l e  v a lu e  i s  n o  r e a s on  f o r  r e fu s i ng  t h e  a t t a chm e n t . 13 In  v a r ious  

c a s e s 14 i t  h a s  b e e n  he l d  t h a t  t h e  co u r t  h a s  no  d i s c r e t i o n  a t  c ommon  

l a w  w h e t h er  o r  no t  t o  g r a n t  a n  a t t a chm e n t .  A n  a pp l i c an t  i s  e n t i t l ed  

t o  i t  i f  h e  as ks  f o r  i t 15 a nd  s a t i s f y t h e  r e q u i r em e n t s  t he r e o f .   

 

H o w ev e r ,  a n  i n c o la  i s  n o t  en t i t l e d  as  o f  r i gh t  t o  an  a t t a c hm en t  o f  

b o t h  t h e  p e r s on  a nd  th e  p ro p e r t y o f  a  p e r i gr i nu s ,  a nd  the  c o u r t  h as  

d i s c r e t i on  a s  t o  t he  a p p r op r i a t e  a t t a ch m en t  i t  s ho u l d  o rd e r  s o  as  t o  

f o un d  ju r i sd i c t i on . 16 I t  i s  a  r u l e  o f  S ou t h  A f r i c an  p r ac t i c e  t ha t  

a t t a c hm en t  i s  t o  be  r e f u se d  as  u nn ec e s s a r y w h e r e  j u r i s d i c t i o n  o n  

o th e r  g r ou nd s  ex i s t s . 17 I f  t h e  o b j e c t  so ugh t  t o  b e  a t t a c h ed  i s  i n  v a lue  

c o ns id e r ab l y i n  exc e s s  o f  t h e  a mo un t  o f  t h e  c l a im ,  t h e  c o ur t  w i l l  

u su a l l y  o r d e r  a t t ac h m en t  o f  p a r t  o f  t he  p ro pe r t y w h e r e  t h a t  i s  

p os s i b l e ,  t o  a l l o w t h e  p er e gr i nu s  t o  ob t a in  t h e  r e l ea s e  o f  t he  

p r op e r t y u p on  t h e  p a ym e n t  a s  s e cu r i t y  o f  a  s um a pp r ox im at e l y e q u a l  

t o  t h e  c l a im . 18 

 

                                                 
12Ibid. 
13 In Ex-parte Seltzer (1903) 20 SC 505 the court attached an engagement ring valued at ₤32 10s in order to 
found jurisdiction in a breach of promise action in which damages of ₤5 000 were claimed. Cf Murphy v 
Dollas 1974 (1) SA 793 (D) at 797. 
14 Sowry v Sowry 1953 (4) SA 629 (W) at 633; Central African Airways Corporation v Vickers-Armstrong 
Ltd 1956 (2) SA 492 (FC) at 494; Mediterranean Shipping Co v Speedwell Shipping Co Ltd & Another 
1986 (4) SA 329 (D) at 335E-F; Longman Distillers Ltd v Drop Inn Group of Liquor Supermarkets (Pty) 
Ltd 1990 (2) SA 906 (A) at 914E-F. 
15 Jackman & Others v Arkel 1953 (3) SA 31 (T) at 34. 
16 Preisig v Tattersall 1982 (3) SA 1082 (C) at 1083G, applied in Reilly v Benigno 1982 (4) SA 365 (C) at 
369C. 
17 Jackman & Others v Arkel supra. 
18 Ex parte Daitz & Co 1921 WLD 77. 
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T h e  d i s t i n c t io n  be t w e en  m ov a b l e  a n d  im mo v ab l e  p r o p e r t y i s  

s i gn i f i c an t  f o r  a  v a r i e t y  o f  r e a s ons .  Us u a l l y  o n e ' s  r i gh t s  t o  m ov ab l es  

a r e  m o r e  a t t e nu a t e d  t h an  o ne ' s  r i gh t s  t o  imm ov a b le  ( o r  r e a l  

p r op e r t y) .  A  m o vab l e  p r op e r t y c a n  a s  t h e  n am e  imp l i es  e a s i l y  b e  

m ov e d  f r om  o n e  l o c a t i on  t o  an o the r . 19 Im m o v ab l e  i s  l a nd  and  

e v e r yt h in g  th a t  i s  a t t a c h ed  t o  l a nd  by  n a t u r a l  o r  a r t i f i c i a l  m e a ns 20 

“ a a r d -o f  n a ge l - v as t ” .  

 
3 .  At tachment  of  movables   
  
W h e n  c omm a nd e d  t o  a t t a ch  th e  goo ds  o f  an y p e r so n ,  t h e  s h e r i f f  

m us t  p ro c e ed  to  t h e  d w el l i n g  ho us e ,  p l a c e  o f  em pl o ym e n t  o r  

b us in e s s  o f  t he  j udgm e n t  d eb t o r 21 a n d  th e r e  d e ma nd 22 s a t i s fa c t i on  o f  

t h e  wr i t  a nd ,  f a i l i n g  th i s ,  d em a nd  t h a t  su f f i c i e n t  m ov a b l e  an d  

d i s po s ab l e 23 p r o p e r ty  b e  p o i n t ed  o u t . 24 I f  n o  s u ch  p ro p e r t y  i s  po in t ed  

o u t  t h e  sh e r i f f  mus t  co nd u c t  a  s e a r ch  f o r  i t . 25 P r op e r t y p o i n t ed  ou t  

o r  f ou nd  mu s t  imme d i a t e l y b e  s u b j e c t e d  to  i n v en to r y  a n d ,  u n l es s  t h e  

ex e c u t i on  c r ed i to r  h a s  d i r e c t e d  o th e rw i s e ,  t a ke n  i n t o  t he  c u s t od y o f  

t h e  sh e r i f f . 26 

 

I f  s a t i s f a c t i on  o f  t h e  w r i t  w as  n o t  d e m an de d  f ro m  t he  j ud gm e n t  

d e b t o r  p e r s on a l l y ,  t h e  s h e r i f f  m us t  g i v e  w r i t t en  n o t i c e  o f  t he  

a t t a c hm en t  a nd  p ro v i d e  a  co p y o f  t h e  i nv e n t o r y t o  t he  j u d gm en t  

d e b t o r  un l e s s  h i s  w h e r ea bo u t s  a r e  u nk no wn . 27 A  r e tu r n  o f  t he  

                                                 
19 Kleyn and Boraine Silberberg and Schoeman’s the Law of Property 3rd (1992) at 32. 
20 “ a a r d - o f  n a g e l - v a s t ” a t  3 2 .  
21 Supreme Court Rules 45 (3). The judgment creditor may give different instructions regarding the 
situation of the assets, in which case the sheriff must follow these instructions. For service of the writ at a 
chosen domicilium citandi et executandi,  See Gerber v Stolze 1951 2 SA 166 (T). 
22 Reichenberg v Deputy Sheriff Johannesburg 1992 (2) SA 381 (W). 
23 The meaning of the phrase “disposable property” was considered in Rose-Innes & Co v Theron 1928 
CPD 181 and it means sufficient property. 
24 Rule 45(3). 
25 Rule 45(3)(c); Ex parte Kaefer Insulation (Pty) Ltd 1984 (3) SA 533 (W); Nedbank Ltd v Norton 1987 
(3) SA 619 (N). 
26 Rule 45(3). This step is subject to the provisions of r 45(5). 
27 Rule 45(3) proviso ii. This was also outlined generally in Reynolds Grofts (SA) Ltd v Wessels 1977 (1) 
SA 583 (C). 
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p r o c es s  i n d i c a t in g  w h a t  h a s  b e e n  d o ne  mu s t  b e  f i l e d  w i th  t h e  

r e g i s t r a r  a n d  a  c opy o f  t h e  r e t u rn  an d  i nv e n to r y m u s t  b e  fu r n i sh ed  to  

t h e  p a r t y  r e s p on s ib l e  fo r  t h e  i s su e  o f  t h e  w r i t . 28 A  d eb to r  wh ose  

m ov a b l e  p ro p e r t y h a s  b e en  a t t a c h ed  m a y,  t o ge t h e r  wi th  a  p e r so n  o f  

s u f f i c i en t  m e an s  as  su r e t y t o  t h e  s a t i s f a c t i o n  o f  t h e  s h e r i f f ,  g i ve  a  

w r i t t e n  u nd e r t ak ing  t h a t  t h e  p ro p er t y  w i l l  be  p ro du c ed  o n  t he  d a t e  

o f  t he  s a l e . 29 

 
4 .  At tachment  of  immovables   
 
Im m o v a b l e  p ro p er ty  s u b j e c t  t o  ex e c u t io n  i s  t h a t  b e lo ng i n g  t o  t he  

j ud gm en t  d e b to r .  W h e r e  t h e  p ro p er t y,  t ho u gh  r e g i s t e r e d  i n  t he  

d e b t o r ’ s  n am e ,  h as  i n  f a c t  b e e n  do n a t e d  o r  so ld  b y h i m to  a  t h i rd  

p a r t y ,  t h e  c ou r t  w i l l  p r o t e c t  t h e  do n e e  o r  pu r ch a s e r  a ga i ns t  t he  

c r e d i to r  a nd  wi l l  n o t  t r e a t  t h e  l a t t e r  a s  i f  h e  we r e  t h e  d e b t o r ’ s  

t r u s t e e  i n  i n s o l v en c y e n t i t l e d  t o  t he  p r op e r t y s o l e l y  b e c a us e  i t  

s t an ds  r e g i s t e r ed  in  t h e  de b t o r ’ s  n ame . 30 I t  m a y b e  t h a t  t h e  c r ed i to r  

c a n  ob t a in  s a t i s f a c t i o n  o f  h i s  j u d gm en t  i n  som e  o th e r  wa y,  a n d  th i s  

i s  a  f a c t o r  w h i ch  w i l l  i n f l u en c e  t h e  c o u r t  i n  d e c i d in g  w h e t h e r  t o  

a l l o w  ex e cu t io n  to  b e  l ev i ed  a ga i ns t  s uc h  im mo v ab le  p r op e r t y. 31 

Im m o v a b l e  p r op e r ty  b e l o n g in g  to  a  p e r e g r i n e  d e f en da n t  i s  a t t ac h ab l e  

t o  f ou nd  ju r i sd i c t i on . 32 

 

A  ju d gm e n t  c r e d i t o r  m a y n o t  i s s ue  a  wr i t  a ga i ns t  imm ov a b l e  

p r op e r t y o f  t h e  d eb to r  u n t i l  a  w r i t  ha s  b e e n  i s s u ed  a ga i ns t  m ov a b le  

p r op e r t y a n d  t h e  r e t u r n  i n d i c a t e s  t h a t  t h e r e  i s  i n s u f f i c i e n t  mo v ab l e  

                                                 
28 Rule 45(4). 
29 Rule 45(5). The right accorded to the debtor in this rule is conditional upon the attachment not being 
legally removed, in which event the sheriff must leave the property where it was found. 
30 Van Winsen, et al 773; Weeks & Another v Amalgamated Agencies Ltd 1920 AD 218 at 236-7; Aling v 
De Vries (1906) 16 CTR 197 and Van Niekerk v Fortuin 1913 CPT 457. 
31 Van Winsen, et al at 773, Weeks & Another v Amalgamated Agencies Ltd supra at 236-7, Aling v De 
Vries (1906) 16 CTR 197 and Van Niekerk v Fortuin 1913 CPT 457. 
32 Where the property registered in the name of the peregrinus was alleged to have been so registered by 
mistake, the court refused to set aside the attachment in the absence of proof that the registration was the 
result of error: Innes v Bissett (1892) 9 CLJ 57 (O).  
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p r op e r t y t o  s a t i s fy  t h e  w r i t ,  ex c ep t  w he r e  t h e  j udgm e n t  has  

s p e c i f i c a l l y  d e c l a r e d  t he  im mo v ab l e  p r op e r t y e x e c u t a b l e . 33 S u ch  an  

o r d e r  i s  u su a l l y  g r a n t ed  i f  t h e  p l a i n t i f f  ho lds  a  b o nd  o v e r  t he  

i mmo v ab le  p r op e r ty  c o n c e r n ed . 34 I t  ma y a l s o  b e  g r an t ed  i f  i t  has  

b e e n  sh ow n  th a t  t he  d e f en da n t  d o es  no t  h av e  s u f f i c i en t  m ov a b l es  t o  

s a t i s f y t h e  w r i t  o r  p os s i b l e  on  o th e r  go o d  c au s e . 35  

 

In  c e r t a i n  c i r c ums t an c es  i mmo v ab le  p ro p e r t y p u r c h as e d  wi th  a  

g r a t u i t y  o r  b e n e f i t  p a id  un d er  t h e  Oc c u p a t i on a l  Di s e ase s  i n  Min es  

a n d  W o rk s  A c t 36 i s  n o t  s ub j ec t  t o  a t t a c hm e n t  f o r  a  de b t  ( o r  a  

n o va t io n  o f  i t )  w h ic h  a ro se  be f o re  t he  g r a tu i t y  o r  be n e f i t  w as  p a id  

t o  o r  f o r  t h e  b e n e f i t  o f  t h e  j u d gm e n t  d e b t o r .  Mo r t ga ge d  i mmo v ab le  

p r op e r t y i s  n o t  ‘ d i s po s ab le ’  p ro p e r t y  w i th i n  t h e  m e a n i ng  o f  s e c t i on  

8 ( b )  o f  t h e  In s o lv en c y A c t 37 ev e n  th ou gh  i t  m a y b e  ex e c u t ed  a ga in s t .  

 
5 .  At tachment  fo r  ext raneous  debts  
 
In  a c t i o ns  fo r  t he  p a ym e n t  o f  a  s um  o f  m on e y o r  a c t i on s  i n  w h i ch  

r e l i e f  i n  r e ga rd  t o  p ro p e r t y i s  so u gh t ,  t h e  p l a in t i f f  m ay h a v e  the  

p r op e r t y i n  t he  d e f e n d an t ’ s  p os se s s io n  a t t a c h ed  in  o rde r  t o  o b t a in  

s e c u r i t y  f o r  h i s  c l a im . 38 T h i s  wo u l d  be  p r op e r  wh e n  th e  d e b t o r  i s  

a b ou t  t o  ab s co nd  o r  i s  a bo u t  t o  d i sp os e  o f  h i s  p ro p e r t y s o  a s  t o  

f r u s t r a t e  h i s  c r ed i to r s ,  o r  wh en  m on ey,  w h i c h  i s  t h e  f ru i t  o f  a  t h e f t ,  

i s  so u gh t  t o  b e  a t t ac h e d . 39 

 

                                                 
33 Uniform Rules of Court 45(1). Tobacco Exporters & Manufacturers Ltd v Bradbury Road Properties 
(Pty) Ltd 1990 2 SA 420 (C) 426. 
34 A party is not entitled to an order declaring property executable unless he provides proof that all prior 
bond holders who enjoy rights under a non-prejudice clause in the bond have consented to the order. A 
letter to this effect is sufficient proof. 
35 Ledlie v Erf 2235 Somerset West (Pty) Ltd 1992 4 SA 600 (C). 
36 Act 78 of 1973. 
37 Act 24 of 1936. 
38 Paterson  at 59 
39  Ibid. 



 8 

G e n e r a l l y  w h e n  d ea l i n g  w i th  a n  ex t r an e ou s  d e b t ,  a  j u d gm e n t  de b t o r  

i s  r e qu i r e d  to  ex e cu t e  a ga i ns t  t h e  mov a b l e  p r op e r t y o f  a  d e b to r  f i r s t  

b e f o re  h e  i s  ab l e  t o  ex e cu te  a ga in s t  im mo v ab l e  p r op e r t y.  T h i s  i s  

o f t e n  p r ob l e ma t i c  a s ,  i n t er  a l i a ,  t h e  v a l u e  o f  mo v ab le  p r op e r t y i s  

n o t  s u f f i c i en t  t o  r ea l i z e  t he  fu l l  j u d gm e n t  d eb t . 40 

 

Fu r th e rm o re ,  m ov ab l e  p r op e r t y c a n ,  a s  t h e  n am e  im pl i e s ,  e a s i l y  b e  

m ov e d  f ro m  on e  lo c a t io n  to  a no th e r ,  t h us  f r us t r a t i n g  th e  j ud gm en t  

c r e d i to r ’ s  e f fo r t s  t o  ex e cu t e  a ga i ns t  i t .  Fo r  t h e s e  r e a so ns ,  ex e c u t i on  

a ga i ns t  i mmo v ab l e  p r o pe r t y i s  ge n e r a l l y  p r e f e r r e d .  In  a d d i t i on ,  

i mmo v ab le  p ro p er ty  i s  ge o gr a p h i c a l ly  f i x ed  a nd  bo t h  i t s  v a l u e  and  

o w n er  a r e  r e l a t i v e ly  e a s i l y  a s c e r t a i n ed . 41 

 
6 .  Mortgaged proper ty 
 
A  mo r t ga ge  i s  t h e  p l ed g in g  o f  p r op e r ty  t o  a  l en d er  a s  s ec u r i t y  f o r  a  

m o r t ga ge  lo a n .  W h i l e  a  mo r t ga ge  in  i t s e l f  i s  n o t  a  d e b t ,  i t  i s  

e v id e nc e  o f  a  d e b t .  I t  i s  a  t r an s f e r  o f  a n  i n t e r es t  i n  l a nd ,  f r om  t he  

o w n er  t o  t h e  mo r t ga ge  l e nd e r ,  on  t h e  c o nd i t i on  t h a t  t h i s  i n t e r es t  w i l l  

b e  r e t u r n ed  t o  t h e  o wn e r  o f  t h e  r e a l  e s t a t e  wh e n  t h e  t e r ms  o f  t he  

m o r t ga ge  h a v e  be e n  p e r fo rm e d . 42 T h e  mo r t ga ge  b o n d  i s  an  

i nd i s pe ns a b l e  t oo l  f o r  s p r e a d in g  h om e  o wn e rs h i p .  Few  p e op l e  c an  

b u y a  h o m e  imm ed i a t e l y:  b y p r o v i d i n g  s e cu r i t y  f o r  a  l o an ,  t he  

m o r t ga ge  b on d  e na b l es  t h em  to  do  s o . 43 A  m or t ga ge  bo n d  i s  an  

a g r e e m e n t  b e tw e e n  b o r ro w er  a nd  l e nde r ,  b in d i n g  up on  th i rd  pa r t i e s  

o n c e  i t  i s  r e g i s t e re d  a ga i ns t  t h e  t i t l e  o f  t h e  p ro p er t y  t h a t  up on  

d e f a u l t  t he  l e nd e r  w i l l  b e  en t i t l e d  t o  h av e  t h e  p r o per t y s o l d  i n  

s a t i s f a c t i on  o f  t h e  o u t s t an d i n g  d e b t .  I t s  e f f e c t  i s  t h a t  t he  b o r r ow e r ,  

b y h i s  o r  h e r  o wn  vo l i t i o n ,  e i t h e r  on  ac q u i r i n g  a  h ou se  o r  l a t e r  w h en  

                                                 
40  Steenkamp H and BurrDixon M ‘Removing the Immovable’ 2006 (August) De Rebus 12.  
41Ibid.  
42 http://en.wikipedia.org/wiki/mortgage (accessed on 11 June 2008). This article is about the legal 
mechanism used to secure the performance of obligations, including the payment of debts, with property. 
43 Standard Bank of South Africa Ltd v Saunderson and Others 2006 (2) SA 264 (SCA). 

http://en.wikipedia.org/wiki/mortgage%20(accessed


 9 

w i s h i n g  to  r a i s e  fu r th e r  c ap i t a l ,  c om p rom is es  h i s  o r  h e r  r i gh t s  o f  

o w n er sh ip  u n t i l  t h e  d eb t  i s  r e pa id . 44 

 
W h i l e  a  mo r t ga ge e  i s  e n t i t l ed  t o  c omm e n ce  p r oc e e d in gs  t o  h av e  th e  

m o r t ga ge d  p r op e r ty  s o l d  i n  ex e cu t io n  a s  so on  as  h e  o r  sh e  h as  

l a w fu l l y  c a l l e d  up  h i s  o r  h e r  bo nd ,  t h e  m o r t ga go r  m a y a t  an y t im e  

b e f o re  i t  h as  a c tu a l l y  b e e n  so l d  i n  exe c u t io n ,  t e nd e r  p a ym e n t  o f  a l l  

s um s  d u e  u nd e r  t he  b o nd ,  i nc lu d i n g  t h e  co s t s  o f  an y p r o c e ed in gs  

t h en  p e nd i n g ,  a nd  d e ma n d  t h a t  t h e  m or t ga ge e  a g r e e  t o  t he  

c a n c e l l a t i on  o f  t he  b o nd .  E v en  th ou gh  th e  mo r t ga go r  a u t ho r i s es  t h e  

m o r t ga ge e  to  s e l l  t h e  p ro p er t y o r  o t h e r w i s e  d ea l  wi t h  i t  a s  h e  o r  sh e  

m a y d e e m  f i t ,  t h e  f o rm e r  ma y r e v o k e  su c h  au th o r i t y  a t  a n y t i me  

a ga i ns t  p a ym e n t  o f  t h e  am ou n t s  du e  u nd e r  t he  bo nd  un t i l  t he  

p r op e r t y h a s  a c tua l l y  b e e n  s o l d .  Th i s  r i gh t  c an no t  b e  l o s t  b y  

p r e s c r ip t i o n  o r  o the r  w a ys  f o r  a s  l ong  a s  t h e  m o r t ga go r  r e ma in s  t h e  

o w n er  o f  t he  p r op er t y. 45 

  

A  mo r t ga ge  b o nd  i s  a  l i q u id  do c um en t .  T h i s  me a ns  t h a t  b a s ed  on  t h e  

r e g i s t e r ed  b on d ,  t h e  m or t ga ge e  c a n  ge t  a  p r o v i s io n a l  s en t en ce  

a ga i ns t  t h e  m o r t gago r  i n  t h e  Hi gh  Co u r t .  I f  t h e  mo r t ga go r  c a nn o t  

p r ov e  th a t  t he  p r in c ip a l  d e b t  h as  b ee n  p a i d  o r  t ha t  i t  i s  no t  ye t  

c l a i m ab l e  o r  no  l on ge r  c l a im a b l e  o n  t h e  r e t u rn  da y,  t h e  j u d gm en t  

b e c om es  f i n a l  an d  a  w a r r an t  o f  ex ec u t io n  r e ga rd in g  th e  ob j ec t  i s  

i s s u ed  b y t h e  H i gh  Co ur t .  A f t e r  a t t a c h me n t  o f  t h e  ob j e c t  b y t h e  

s h e r i f f  i n  t e r ms  o f  t h e  w ar r a n t  o f  ex e cu t i on ,  t h e  e n c um be r e d  

p r op e r t y c a n  b e  so ld  i n  ex e c u t i on .  P ro v i s io n a l  s e n t en c e  c a n  be  

g r a n t ed  b y t h e  m ag i s t r a t e ’ s  c ou r t . 46 I f  t h e  m or t ga go r  i s  s u ed  i n  t he  

m a g i s t r a t es ’  co ur t ,  a  p ro v i s io n a l  s e n t e n c e  m a y b e  o b t a in e d  a ga i ns t  

h im  a nd  t h e r ea f t e r  t h e  w a r r an t  o f  ex e c u t i on  i s  i s s u ed  in  t e r ms  

                                                 
44 Standard Bank of South Africa Ltd v Saunderson and Others at 269 para (2). 
45 Badenhorst, Pienaar and Mostert Silberberg and Schoeman’s the Law of Property 4th ed (2002) at 366. 
46 Pienaar GJ & Van der Walt AJ Introducton to the Law of Property 4ed (2002) at 301. See Rule 14A of 
the Magistrates’ Court Rules of Court. 
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w h e r eo f  t h e  sh e r i f f  a t t a ch e s  t h e  en c um b er e d  p ro p e r t y a n d  s e l l s  i t  i n  

ex e c u t i on . 47  

 
I t  i s  a  l on g- s t a nd in g  p r a c t i c e  o f  ou r  c o u r t s  t h a t  ex e cu t i on  mu s t  b e  

d i re c t ed  f i r s t  a ga i ns t  t h e  d eb t o r ’ s  mo v ab l e  p r op e r ty  a n d  on l y  

t h e r e a f t e r ,  i f  t h e  m o va b l e s  a re  i n s u f f i c i en t ,  a ga i ns t  i mm ov a b l e  

p r op e r t y, 48 b u t  a  co ur t  m a y a l t e r  t h a t  s eq u en c e .  T h i s  o c cu rs  w h en  the  

d e b t  i s  s e c u re d  b y  a  m o r t ga ge  b on d  f o r  t h e  s e c u r e d  c r e d i to r  wi l l  

t h en  o r d in a r i l y  a s k  t h e  co ur t  i n  a dv a nc e :  

‘ t o  d i s p e n s e  w i t h  t h e  c i r c u m l o c u t i o n  o f  h a v i n g  t o  t a k e  e x e c u t i o n  a g a i n s t  

t h e  mo v a b l e  p r o p e r t y  f i r s t  a n d  o n l y  o n  t h a t  p r o p e r t y  f a i l i n g  t o  r e a l i s e  t h e  

mo n e y  s u m,  t h e n  t o  h a ve  r e c o u r s e  a g a i n s t  t h e  i mmo v a b l e  p r o p e r t y .  W h e n  

a n  o r d e r  i s  g r a n t e d  d e c l a r i n g  e x e c u t a b l e  t h e  p r o p e r t y  s p e c i a l l y  

h y p o t h e c a t e d  t h a t  o r d e r  p e r mi t s  t h e  g r a n t e e ,  t h e  c r e d i t o r ,  t o  t a k e  h i s  

e x e c u t i o n  s t r a i gh t a w a y  a g a i n s t  t h e  i mmo v a b l e  p r o p e r t y . ’ 49  

 
7 .  Right  of  access  to  hous ing  
 
S e c t i on  26 (1 )  o f  t h e  C on s t i t u t i o n 50 p ro v i d es  a  r i gh t  o f  a c c e s s  t o  

a d e qu a t e  ho us i n g .  T h i s  i s  no t  a n  u nqu a l i f i ed  ob l i ga t io n  o n  t h e  S t a t e  

t o  p ro v id e  h ou s in g  o n  d e ma nd .  F i r s t ,  t h e  r i gh t  i s  on e  o f  ‘ a c c e s s  t o ’  

h o us i n g . 51 T h i s  d i f f e r e n ce ,  t he  C on s t i t u t i o n a l  C ou r t  h e l d  i n  

G o v er n m en t  o f  t h e  R S A  a nd  Ot h er s  v  G r oo t bo o m  a nd  O t he rs 52 ‘ i s  

s i gn i f i c an t . ’  I t  r e c o gn iz es  t h a t  h ou s i ng  e n t a i l s  m o r e  t h a n  b r i c ks  and  

m o r t a r .  I t  r eq u i r es  a v a i l a b l e  l an d ,  app r op r i a t e  s e r v i c es  s u ch  as  t h e  

p r ov i s i on  o f  w a t e r  a n d  th e  r e mo va l  o f  s e w a ge  a n d  t h e  f i n an c i n g  o f  

a l l  t h es e ,  i n c lu d i n g  th e  b u i l d i n g  o f  t h e  h ous e  i t s e l f . 53 

 

                                                 
47 Firstrand Bank Ltd v Jaypee Properties (Pty) Ltd 2002 (2) SA 384 (W). 
48 Gerber v Stolze 1951 (2) SA 160 (T) 171-173; Sandton Finance (Pty) Ltd v Clerk of the Magistrate’s 
Court, Johannesburg 1992 (1) SA 509 (W) 511B-C. 
49 Gerber v Stolze supra 172F-G. 
50 Constitution of the Republic of South Africa Act, 1996. 
51 Currie Iain & De Waal Johan The Bill of Rights 5th ed (2005) at 586. 
52 2001 (1) SA 46 (CC). 
53 Government of the RSA and Others v Grootboom and Others supra at 67 para (37). 
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In  t h i s  c as e  M rs  I r e n e  G r oo tb oom  an d  th e  o th e r  r e sp on d en t s  w e re  

r e n d er e d  ho me l es s  a s  a  r e s u l t  o f  t he i r  e v i c t i o n  f ro m t h e i r  i n fo r mal  

h om e s  s i t u a t e d  on  p r iv a t e  l an d  e a r m a rk e d  f o r  f o rma l  l o w- c os t  

h o us i n g .  T he y a p p l i e d  t o  t h e  C a p e  High  Co u r t  fo r  a n  o rde r  r e qu i r i n g  

t h e  go ve r nm en t  t o  p r o v i de  t he m  wi t h  a de qu a t e  b a s i c  s h e l t e r  o r  

h o us i n g  u n t i l  t h e y  o b t a in e d  p e rm ane n t  a c co mmo d at i on  an d  w e r e  

g r a n t ed  c e r t a in  r e l i e f . 54 M r s  G r oo t boo m  a nd  mo s t  o f  t h e  o th e r  

r e s po nd e n t s  p r ev io us l y  l i v ed  in  a n  i n f o r m al  sq u a t t e r  s e t t l em en t  

c a l l e d  W al l ac e d ene .  I t  l a y o n  th e  ed ge  o f  t h e  mu n i c ip a l  a r e a  o f  

O o s t en b e r g ,  w h i ch  i n  t u r n  w a s  o n  th e  e a s t e rn  f r i n ge  o f  t h e  C ap e  

M e t r o .  Th e  co nd i t i o ns  u nd e r  wh i ch  mo s t  o f  t he  r e s id en t s  o f  

W al l a c e de n e  l i v ed  w e r e  l a m en t a b l e .  A  q u ar t e r  o f  t h e  ho us e ho ld s  o f  

W al l a c e de n e  h a d  no  in c om e  a t  a l l ,  a nd  mo r e  t h an  tw o - t h i r ds  e a rn ed  

l e s s  t h a n  R 50 0  p er  m o n t h .  A l l  r e s id en t s ,  a bo u t  h a l f  o f  w h om  w e r e  

c h i ld r e n  l i v ed ,  i n  s h a ck s .  Th e y h a d  no  w a t e r ,  s ew age  o r  r e f us e  

r e mo v a l  s e r v i c es  an d  on l y 5 %  o f  t h e  sh a c ks  h ad  e l e c t r i c i t y .  T h e  a r e a  

w a s  p a r t l y  w a t e r lo gge d  a n d  l a y d a n ge r o us l y c l o s e  t o  a  ma in  

t ho r ou gh f a r e .  M rs .  G r o o tb oo m l iv e d  wi th  h e r  f am i l y a n d  h e r  s i s t e r ’ s  

f a mi l y i n  a  sh a ck  ab o u t  20  s qu a r e .  

 

T h e  C on s t i t u t i o n a l  C ou r t  h e l d  t ha t  t h e  S t a t e  w as  ob l ige d  t o  t a ke  

p os i t i v e  a c t i on s  t o  m e e t  t h e  n e ed s  o f  t ho s e  l i v i n g  i n  ex t re me  

c o nd i t i on s  o f  p ove r t y,  h o m el e s s ne ss  o r  i n t o l e r ab l e  hou s i n g .  T h e  

i n t e r co nn e c t e dn es s  o f  t h e  r i gh t s  a nd  th e  Co ns t i t u t i on  a s  a  w h o l e  h ad  

t o  b e  t ak en  in to  ac c o un t  i n  i n t e r p r e t i n g  th e  so c i o -e c ono mi c  r i gh t s  

a n d ,  i n  p a r t i c u l a r ,  i n  d e t e r min in g  wh e th e r  t h e  S t a t e  ha d  m et  i t s  

o b l i ga t io ns  i n  t e r ms  t he r e o f .  Th e  c our t  h e l d  t h a t  t h e  d e t e rm in a t ion  

o f  mi n i mum  o b l i ga t io n  i n  t h e  co n t ex t  o f  t h e  r i gh t  t o  h av e  a c ce s s  t o  

a d e qu a t e  h ou s i n g  p r e s en t e d  d i f f i cu l t  q ue s t i on s  b e c au se  t h e  n e eds  

                                                 
54 Government of the RSA and Others v Grootboom and Others 2001 (1) SA 46 (CC). 
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w e r e  so  d i v e r s e :  so m e  n e e d ed  l a nd  w h i l e  o th e r s  n e ed ed  b o th  l and  

a n d  ho us e s  a nd  s t i l l  o th e r s ,  f i n an c i a l  a s s i s t an c e . 55 

 

T h e  r e a l  qu es t i o n  in  t e rm s  o f  t h e  C on s t i t u t i o n  w as  w h e t h e r  t he  

m e as u r es  t a k en  by  t h e  S t a t e  t o  r ea l i s e  t h e  r i gh t  a f f o r d ab l e  b y  

s e c t io n  2 6  w e r e  re a s on a b l e .  T he  p h r a s e  ‘ p r o gr es s i v e  r e a l i z a t i on ’  

s ho w e d  th a t  i t  w a s  c o n t e mpl a t e d  t h a t  t h e  r i gh t  c on t a in ed  in  s e c t i on  

2 6  o f  t he  Co ns t i t u t i on  c ou ld  no t  b e  r e a l i s ed  imm e di a t e ly .  T h e  go a l  

o f  t h e  Co ns t i t u t i on  w a s ,  ho w ev e r ,  t h a t  t h e  b a s i c  n e ed s  o f  a l l  i n  o u r  

s o c i e t y b e  e f f e c t iv e l y m e t  a n d  t he  r e q u i r em en t  o f  p r o gr es s i v e  

r e a l i z a t i o n  m ea n t  t h a t  t he  S t a t e  h ad  t o  t ak e  s t e ps  t o  a c h i e v e  th i s  

go a l .  T ha t  m e an t  t ha t  a c c e s s i b i l i t y  h a d  t o  b e  p ro gr e s s iv e l y  

f a c i l i t a t ed ,  i n vo lv i n g  t h e  ex ami n a t io n  o f  l e ga l ,  ad mi n i s t r a t i ve ,  

o p e r a t i on a l  a nd  f i n a n c i a l  hu r d l es  wh i ch  h ad  t o  b e  l ow e r e d  o v er  

t im e .  Ho us i n g  wa s  n o t  on l y r e q u i r ed  to  b e  m a d e  a c c es s i b l e  t o  a  

l a r ge  nu mb e r  o f  pe o p l e  bu t  a l so  t o  a  w id e r  r an ge  o f  p e op l e  o ve r  

t im e .  

 

In  n o t  r eq u i r i n g  th e  S t a t e  t o  d o  m or e  t h a n  i t s  a va i l ab l e  r es ou r c es  

p e rm i t t e d  i n  r e sp e c t  o f  i t s  o b l i ga t io n  to  t a k e  t h e  r eq u i s i t e  m e a su r e s ,  

b o t h  t h e  c on t e n t  o f  t h e  ob l i ga t i on  in  r e l a t i o n  t o  t h e  r a t e  a t  w h i ch  i t  

w a s  a c h i ev e d  a nd  t h e  r e as on ab l en es s  o f  t h e  m e a su r es  em pl o ye d  t o  

a c h i e v e  t h e  r e su l t  w e r e  go v e rn ed  b y t h e  av a i l a b i l i t y  o f  r e s ou r c es .  

T h e r e  w as  t h e r e fo r e  a  b a l an c e  b e t w e en  go a l  an d  m e a ns .  Th e  

m e as u r es  h a d  t o  be  c a l cu l a t ed  t o  a t t a i n  t h e  go a l  ex p ed i t i o us l y a n d  

e f f e c t iv e l y b u t  t h e  a v a i l ab i l i t y  o f  t he  r e so u r ce s  w a s  an  imp o r t an t  

f a c to r  i n  t h e  d e t e rm in a t io n  o f  w h a t  wa s  r e a so na b l e . 56 T h e  c o u r t  a l so  

s a id  t h a t  t he  H ou s in g  A c t 57 m a de  n o  exp r e s s  p ro v i s io n  t o  f a c i l i t a t e  

a c c e s s  t o  t e mp or a ry  r e l i e f  f o r  p eo p l e  w h o  h a d  n o  a c c es s  t o  l an d ,  no  

                                                 
55 At 49. 
56 At 50. 
57 Act 107 of 1997. 
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r o o f  o v e r  t h e i r  h ead s ,  l i v i n g  in  i n to l e r a b l e  c o nd i t i ons  a nd  i n  c r i s i s  

b e c a us e  o f  n a tu r a l  d i s a s t e r s .  Th es e  p eo p l e  w e r e  i n  d e sp e ra t e  n e ed .   

 

A c c o rd in g l y,  t h e  c o u r t  h ad  to  d e c i d e  wh e t h e r  t h e  n a t io n wid e  

h o us i n g  p ro gr a m  w a s  su f f i c i e n t l y  f l ex ib l e  t o  r es po nd  t o  t ho s e  i n  

d e sp e r a t e  n e e d ,  l i k e  t h e  r e sp on d en t s ,  an d  c a t e r  ad e qu a t e l y f o r  

i mm ed ia t e  an d  sho r t - t e r m  r eq u i r eme n t s .  Th e  c ou r t  a l so  h a d  t o  

c o ns id e r  wh e th e r  t h e  a b se n c e  o f  a  c om po n en t  c a t e r in g  f o r  t h os e  i n  

d e sp e r a t e  n e ed  wa s  r e a so na b l e  i n  t h e  c i r cu ms t a n c es . 58     

 

I t  w a s  s a i d  t h a t  t h e  c a s e  s ho w ed  the  d e sp e r a t i o n  o f  hu n dr e ds  o f  

t ho us a nd s  o f  p eo p le  l i v i n g  i n  d ep lo r ab l e  c on d i t i o ns  t h rou gh o u t  t h e  

c o un t r y.  T h e  C o ns t i t u t i o n  ob l i ge d  the  S t a t e  t o  a c t  pos i t i v e l y  t o  

a m el io r a t e  t h os e  c on d i t i o ns .  Th e  o b l i ga t i on  w a s  t o  p ro v i de  a c c e s s  t o  

h o us i n g ,  h e a l th - c a re ,  su f f i c i e n t  f oo d  a n d  w a t e r ,  a nd  so c i a l  s e cu r i t y  

t o  t h os e  un a b l e  t o  su pp o r t  t h e ms e l ve s  an d  th e i r  d ep en d an t s .  Th e  

S t a t e  a l s o  h ad  to  fo s t e r  c on d i t i on s  t o  e n a b l e  c i t i z e ns  t o  ga i n  a c c e s s  

t o  l a nd  o n  an  e qu i t a b l e  b as i s .  T hos e  i n  n e ed  h ad  a  c o r r e sp on d i n g  

r i gh t  t o  d em an d  th a t  t h i s  b e  d on e .  

 

T h e  co ur t ,  q uo t in g  f r om  S  v  S oo br am on e y , 59 s a i d  t h a t  t h e  ob l i ga t ions  

i mp os ed  o n  t he  S t a t e  b y  s e c t i on s  2 6  an d  27  w e r e  d e p en de n t  u po n  t he  

r e s ou r c es  av a i l ab l e  f o r  su c h  pu r po se s  an d  th a t  t h e  co r r es po nd in g  

r i gh t s  w e r e  l imi t e d  b y l a c k  o f  r e s ou r ce s . 60 

 
8 .  At tachment  fo r  a  smal l  debt  not  re la ted  to  the  House 
 
In  J a f t ha  v  S ch o e ma n  an d  O th e rs ;  V an  R oo y en  v  S t o l t z  a n d  O th ers 61 

t h e  ap p e l l a n t s  h a d  h a d  th e i r  h om es  s o l d  i n  ex ec u t io n  f o r  d eb t s  o f  

R 25 0  an d  R 19 0  r es p e c t i v e l y.  T h e  h ou s es  i n  q u es t io n  we r e  n o t  t he  
                                                 
58 At 76 para 56. 
59 1998 (1) SA 765 (CC) at 766. 
60 At 766. 
61 2005 (2) SA 140 (CC). 
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s ub j ec t  o f  a  m o r t ga ge  b on d  bu t  we r e  i n  f a c t  a cq u i r ed  by  m e a n s  o f  

s t a t e  su bs i d y.  T h e  o w n er s  o f  t h e  p r ope r t i e s  ( t he  j ud gm en t  d eb t o r s )  

h a d  b e co me  i nd e b te d  ( ex t r a ne o us  d eb t )  t o  t h i r d  p a r t i e s  ( j ud gm en t  

c r e d i to r s )  i n  t h e  am ou n t  o f  R2 50  a nd  R 18 9 ,  3 0  r es p e c t i v e l y  b e f o r e  

t h e  c os t  o f  l i qu id a t io n .   J u d gme n t  c r e d i to r s  ob t a in ed  ju d gme n t  

a ga i ns t  t h e  d eb t o r s  a n d  d u l y o b t a in e d  a  n u l l  bo na  r e tu rn  f ro m  th e  

c l e rk  o f  t h e  c o ur t .  J u d gm e n t  c r e d i t o r s  t h e n  de c id e d  t o  ex e cu te  

a ga i ns t  t h e  i mmo v ab l e  p r op e r t y o f  t h e  j u d gm e n t  d eb to r s .  T h i s  l e d  t o  

a n  ap p l i c a t i o n  to  t h e  C a pe  P r ov i nc i a l  D iv i s i o n  wh ic h  i n  t u rn  

r e s u l t e d  i n  an  a pp e a l  t o  t h e  Co ns t i t u t i o n  C ou r t .  T h e  a p p e l l a n t s  

a p p l i e d  i n  t h e  High  C o ur t  fo r  o rd e r s  s e t t i n g  a s id e  t h e  s a l e s  i n  

ex e c u t i on  a nd  in t e r d i c t i n g  t w o  o f  t h e  r es po nd en t s  f r o m  t a k in g  

t r an s f e r  o f  t h e i r  ho m es .  T he  b as i s  o f  t h e  a pp l i c a t i on s  w a s  t h a t  t h e  

s a l e  i n  ex ec u t io n  p r o c es s 62 w as  u n co ns t i t u t i on a l .  T h e  Hi gh  Cour t  

h e ld ,  i n  d i smi s s i ng  t h e s e  c on te n t io ns ,  t h a t  i f  t h e  sh e r i f f  i s s u ed  a  

n u l la  b on a  r e t u rn  t h e  c l e rk  o f  t h e  c our t  w a s  ob l i ge d  in  t e r ms  o f  ru l e  

3 6  o f  t h e  M a g i s t r a t e s ’  Co u r t s  Ru l es  t o  i s su e  a nd  s i gn  a  w a r r a n t  o f  

ex e c u t i on  a ga i ns t  t h e  im mo v ab l e  p r ope r t y o f  t he  d e b t o r .  

 

T h i s  c as e  wa s  t ak en  t o  t h e  Co ns t i t u t i o n a l  Co u r t  w h er e  t h e  co u r t  w as  

c a l l e d  o n  to  ad j ud i c a t e  o n  t he  b a l anc i n g  o f  a  j u d gm en t  c r ed i to r ’s  

r i gh t  t o  ob t a in  s a t i s fa c t i o n  o f  j u d gme n t  d eb t  wi t h  t h e  r i gh t  o f  t he  

j ud gm en t  d e b to r  no t  t o  b e  d e p r iv e d  o f  h i s  p ro p er t y,  p a r t i cu l a r l y  

w h e r e  su ch  d e pr iva t i on  w ou ld  n e ga t i v e l y i m p a c t  on  h i s  r i gh t  t o  

a d e qu a t e  h ou s i n g  as  en t r e n ch e d  i n  t h e  Co ns t i t u t i on . 63 

 

T h e  c ou r t  s a i d  t ha t  a ga i ns t  t h e  b a ck d ro p  o f  a p a r t he id  l e g i s l a t i on  

p e rm i t t i n g  sum m ary  e v i c t i on  o f  p eop l e  f ro m t h e i r  hom e s  an d  th e  

c r im in a l i s a t i on  o f  o c c up a t io n  o f  l a n d  i n  c on t r a v en t i on  o f  t h a t  

                                                 
62 As provided for in s66(1)(a) and 67 of the Magistrates’ Courts Act 32 of 1944. 
63  Steenkamp H and BurrDixon M ‘Removing the Immovable’ 2006 (August) De Rebus 13. 
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l e g i s l a t i on , 64 i t  wa s  i mp o r t an t  t o  e mph a s i z e  t h a t  s e c t i o n  2 6  o f  t he  

C on s t i t u t i o n  ha d  to  b e  r e a d  a s  a  w ho l e .  T h e  C on s t i t u t i on a l  C ou r t  

h e ld  t h a t  t h e  i n t e r p r e t a t i on  a d op t e d  b y  t h e  Hi gh  Co ur t  f a i l e d  t o  t a ke  

c o gn iz a n c e  o f  t h e  c o u r t ’ s  va r io us  s t a t em en t s  t h a t  t he r e  w a s  a  

n e ga t i v e  c on t e n t  t o  s oc io - e co nom ic  r i gh t s .  T h ere  w o u l d  b e  

c i r cu ms t a n c es  wh er e  i t  wo u l d  b e  un j us t i f i ab l e  t o  o rd e r  ex e cu t i on  

b e c a us e  t h e  a dv an t a ge  t h a t  a t t a ch ed  to  a  c r e d i t o r  w h o  so u gh t  

ex e c u t i on  wo u ld  be  f a r  o u t we i gh ed  b y t h e  im m en se  p re j ud i c e  an d  

h a r ds h ip  c au s ed  to  t h e  d eb t o r .  I t  w a s  c l e a r  t h a t  s e c t i o n  66 ( 1 )  ( a )  wa s  

s o  b r o ad  th a t  i t  p e r mi t t e d  s a l e s  i n  ex e c u t i on  wi tho u t  j u d i c i a l  

i n t e rv e n t i on  ev e n  w h e r e  t h e y w e r e  u n j us t i f i ab l e . 65 

 

T h e  c ou r t  f u r th e r  s a id  t h a t  a  b l an k e t  p ro h i b i t i on  o f  t h e  k i nd  

s u gge s t e d  b y t h e  a p p e l l a n t s  w as  n o t  ap p ro p r i a t e .  A  b l a nk e t  

p r oh ib i t i o n  a ga i ns t  s a l e s  i n  ex e c u t i on  b e lo w  a  p a r t i cu l a r  v a lu e  mi gh t  

w e l l  l e a d  to  a  po v e r t y t r a p  p r e ven t i n g  m a n y p o o r  p e op l e  f r om 

i mp ro v i n g  th e i r  s t a t i on  in  l i f e  be c au s e  o f  i n c a pa c i t y  t o  ge n e ra t e  

c a p i t a l  o f  a n y k i nd .  S ec t i on  6 7  o f  t h e  M a gi s t r a t es ’  Co u r t s  A c t 66 

c o u l d  no t  b e  un c on s t i t u t i o n a l  t o  t h e  ex t e n t  t h a t  i t  d i d  n o t  p ro v ide  

f o r  a  b l a nk e t  p r oh ib i t i on  a ga in s t  s a l es  i n  ex e c u t i on  o f  a  h o us e  b e l ow 

a  c e r t a in  v a l u e .  Ac c o r d in g l y,  t h e  a pp e a l  h ad  t o  su c c ee d  an d  the  

f a i l u re  t o  p r ov i d e  j u d i c i a l  ov e r s i gh t  ov e r  s a l e s  i n  ex e c u t i on  a ga in s t  

i mmo v ab le  p ro p e r ty  o f  j u d gm e n t  d eb to r s  i n  s e c t io n  6 6 (1 )  ( a )  o f  t h e  

M a g i s t r a t es  Co u r t s  A c t  o f  19 44  w a s  d ec l a r ed  t o  be  u n co ns t i t u t i o n a l .  

 

In  d i s p u t e  w a s  M ag i s t r a t e ’ s  Co u r t  ru l e  6 6 (1 ) ,  w h i ch  th e  c o u r t  fo un d  

t o  be  u n co ns t i t u t i on a l  an d  r em e d i ed  by  f i n d i n g  th a t  i t  h ad  t o  b e  r e ad  

a s  i f  t h e  wo r ds  ‘ a  c o u r t  a f t e r  c o ns id e r a t i on  o f  a l l  r e l ev a n t  

c i r cu ms t a n c es ,  m ay o r d e r  e x e cu t ion ’  ( i . e .  j u d i c i a l  o v e r s i gh t )  

a p p e ar e d  be f o re  t he  w o r ds  ‘ a ga in s t  t h e  imm ov a b l e  p rop e r t y o f  t h e  
                                                 
64 Magistrates’ Courts Act 32 of 1944. 
65 Sally D’Arcy-Donnelly at 2. 
66 Act 32 of 1944. 
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p a r t y’ . 67 Co ns eq u en t l y ,  t h e  c l e r k  o f  t he  c o ur t  w a s  p r ec lud e d  f rom 

i s s u in g  a  w r i t  o f  ex e c u t i on  a ga ins t  i mmo v ab le  p r op e r ty  a s  t h e r e  

w o u l d  b e  n o  ju d i c i a l  ov e r s i gh t  an d  t h i s  wo u l d  i n f r in ge  o n  th e  

o w n er ’ s  c ons t i t u t i on a l  r i gh t  t o  a d eq u a t e  h ou s in g .  

 

T h e  C on s t i t u t i o n a l  C ou r t  l a id  d ow n  c e r t a i n  f a c to r s  t h a t  sh ou ld  be  

c o ns id e r ed  b e f o r e  a  h ou s e  co u ld  b e  a t t a c h ed  f o r  a n  ex t ra n e ou s  d e b t ,  

i n c lu d i n g  b u t  n o t  l im i t ed  t o :  

•  T h e  c i r c um s t an c es  i n  w h i ch  th e  d e b t  w a s  i n c u r r e d ;  

•  A n y a t t emp t s  m ad e  b y t h e  d eb t o r  t o  pa y o f f  t h e  d e b t ;  

•  T h e  f in an c i a l  s i t u a t i on  o f  t h e  p a r t i e s ;  

•  T h e  a mo un t  o f  t he  d e b t ;  

•  W h e th e r  t h e  d eb to r  i s  em plo ye d  o r  h as  a  so u r ce  o f  i n com e  to  

p a y o f f  t h e  d eb t ;  an d  

•  A n y o t he r  f a c to r  r e l e v an t  t o  t h e  p a r t i cu l a r  f a c t s  o f  t h e  c as e 68.  

 

S i n c e  t h e  Ja f th a  j ud gm e n t  d e a l t  w i th  M a g i s t r a t e ’ s  C ou r t  p r o c ed u re ,  

i t  c r ea t ed  do ub t  ab o u t  wh a t  t h e  s i t u a t io n  w ou l d  b e  i n  t h e  Hi gh  

C ou r t ,  i n  p a r t i c u l a r  w h e r e  t h e  d e b t  so u gh t  t o  be  c o l l e c t e d  w as  no t  

ex t r a n eo us . 69 

 
9 .  Hypothecated  immovable  proper ty declared  executable  
 
In  S t an da rd  B an k  o f  So u th  A f r i c a  v  S n yd e rs  an d  E ig h t  S i mi lar  

C as es 70 t h e  c r ed i to r  ( S t a nd a rd  Ba n k )  w a n t ed  to  ex e cu t e  a ga ins t  

i mmo v ab le  p r op e r ty  o f  m o r t ga ge r s  by  m e a n s  o f  t h e  p ro c e du r e  l a i d  

d o wn  i n  Un i f o rm  R u l e  31 .  T he  C a pe  Hi gh  C ou r t  co ns id e r ed  the  

e f f e c t  o f  J a f t ha  on  c l a ims  fo rm in g  p a r t  o f  d e f au l t  o r  s umm a r y 

j ud gm en t  ap p l i c a t i o ns  f o r  o rd e r s  t h a t  sp e c i f i c  i mmo v ab l e  p ro p e r t y  

b e  d e c l a r ed  ex e c u ta b l e .  In  d o in g  s o  i t  e v a lu a t e d  t h e  p ow e r s  o f  t he  
                                                 
67 Steenkamp H and BurrDixon M ‘Removing the Immovable’ 2006 (August) De Rebus 13. 
68 At 143. 
69 Steenkamp H and BurrDixon M at 13. 
70 2005 (5) SA 610 (C). 
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c o u r t  un d e r  ru l e  31  a n d  c am e  to  t h e  c o n c l us i on  th a t  on ly  t h e  c o u r t  

( a n d  no t  t h e  r e g i s t r a r )  h a d  th e  po w e r  i n  t e rm s  o f  t h e  ru l e  t o  d e a l  

w i t h  t he  a bo v e  ap p l i c a t i o ns  a nd  f u r the r ,  t h a t  n e i t h e r  r u l e  3 1  n o r  an y 

p a r t  t h e r eo f  n e ed ed  t o  b e  d e c l a r ed  i nv a l id  b u t  r a th e r  t h a t  i t  b e  

i n t e rp r e t e d  in  a  p r ac t i c a l  an d  s en s i b l e  m a nn e r  ‘ t o  f a c i l i t a t e  t h e  w o rk  

o f  t he  co u r t s  an d  en a b l e  l i t i ga n t s  t o  r e s o l ve  t h e i r  d i f f e r en c e s ’ .    

 
T h e  co u r t  d e a l t  w i t h  t he  c on te n t io n  th a t  a  c l a im  fo r  an  o r d er  t h a t  

h yp o t h e ca t ed  im mov a b l e  p ro p e r t y b e  d e c l a r e d  ex e c u t a b l e  i s  a  c l a im  

f o r  a  ‘ d eb t  o r  l i q u i d a t ed  de m an d’  wi th in  t h e  m ea n i n g  o f  r u l e  3 1 (3 )  

( a )  o f  t h e  Un i fo rm  R u l es  o f  Co ur t  an d  t hu s  c a p ab le  o f  b e i n g  g r a n t ed  

b y a  r e g i s t r a r .  H ow e v e r ,  i n  t h e  l i gh t  o f  t h e  j u d gme n t  i n  J a f t h a  v  

S c ho e m an  an d  Ot he r s ;  Va n  Ro o ye n  v  S to l t z  a nd  O th e rs 71 i t  w a s  c l ea r  

t h a t  an  o rd e r  t h a t  i mmo v ab l e  p ro p e r t y,  w h i ch  w as  t h e  h om e  o f  a  

d e b t o r ,  b e  d e c l a r ed  ex e c u t ab l e ,  w a s  su b j e c t  t o  t h e  p ro v i s i ons  o f  

s e c t io n  26 (3 )  o f  t he  C on s t i t u t i o n .  In  t h e  r e su l t ,  s uc h  a n  o r d e r  co u ld  

n o t  b e  g r an t ed  b y a  r e g i s t r a r .  On l y a  c o u r t  h a d  t h e  po w e r  t o  g r a n t  i t .   

 

T h e  r e a so n in g  th a t  b e c au s e  t h e  r e g i s t r a r  c ou ld  n o t  g r an t  a n  o rd e r  

t h a t  i mmo v ab le  p rop e r t y,  w h i ch  i s  t h e  h om e  o f  a  d eb to r ,  b e  d e c l a r ed  

ex e c u t ab l e  an d  b ec a u s e  ru l e  3 1  o f  t h e  Un i f o rm  R u l es  o f  C ou r t  

c o n t a i n ed  no  o t h e r  p r ov i s i on  a u t ho r i s in g  a  c o ur t  t o  g ra n t  d e f au l t  

j ud gm en t  on  a  c l a im  fo r  ‘ a  d e b t  o r  l i q u i d a t ed  d e m an d’ ,  c o u l d  no t  be  

s us t a in e d .  T h e  co ur t  h e l d  a c co rd in g l y  t h a t  i n  o r d e r  t o  c o mp l y w i th  

t h e  o r d i n a r y p r i n c i p l es  o f  p l e ad in g ,  a  p l a in t i f f ’ s  s umm on s  s h ou l d  

c o n t a i n  a  s u i t a b l e  a l l e ga t i on  t o  t h e  e f f e c t  t h a t  t he  f a c t s  a l l e ge d  b y i t  

( w h i c h  sh ou ld  b e  i d en t i f i ed )  w e r e  s u f f i c i en t  t o  j u s t i f y  a n  o r d er  

d e c l a r in g  t h e  p ro per t y ex e c u t ab l e .   

 

A n o t he r  i mp or t an t  i s s ue  c on s id e r ed  b y t h e  c ou r t  wa s  t h a t  o f  

n o t i f i ca t i on  t o  t he  d e f en d an t s  o f  t h e i r  r i gh t s  a s  e n t r e n c he d  i n  

                                                 
71 2005 (2) SA 140 (CC); 2005 (1) BCLR 78. 
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s e c t io n  2 6 (3 )  o f  t h e  Co ns t i t u t i on ,  i t  b e in g  c om mo n  c au s e  t h a t  no  

r e f e r e nc e  w as  m a de  to  t h i s  p ro v i s io n  i n  t h e  s umm on s .  A  c r e d i to r  f o r  

a n  o r d er  d e c l a r i n g  s p e c i f i c  im mo v ab l e  p ro p e r t y  e x e cu ta b l e  s e e ks  

e j e c t me n t .  I t  i s  i n d e ed  as  a  r e su l t  o f  t h i s  s i mi l a r i t y  t h a t  t he  

C on s t i t u t i o na l  Cou r t  d e c id e d  th a t  c l a i ms  fo r  ex e cu t i on  a ga in s t  

i mmo v ab le  p r op e r ty  w e r e  s u b j e c t  t o  s  2 6 (3 )  o f  t he  Co ns t i t u t i on .  

C on s t ru in g  r u l e  32 ( 1 ) ( d )  i n  a  p r a c t i c a l  an d  s e ns i b l e  m a nn e r  a  

c r e d i to r  w ou l d  b e  e n t i t l ed  t o  a pp l y  f o r  s um ma r y j u d gm e n t  f o r  an  

o r d e r  t h a t  imm ov a b l e  p ro p e r t y b e  d e c l a r e d  ex e cu ta b l e . 72  

 
10 .  The  pos i t ion regarding commercia l  p roper ty 

speci f ical ly hypothecated  as  secur i ty 
 
In  t h e  c a s e  o f  Ne db a nk  L td  v  Mo r t i ns on 73 t h e  W i t wa t e r s ra n d  Lo ca l  

D i v i s io n  d e t e r min ed  t h a t  s i n ce  t h e  c ase  b e f o r e  i t  a nd  th a t  o f  J a f t ha 74 

w e r e  c l e a r l y  d i s t i n gu i sh a b l e  ( t h e  f o rm e r  d e a l in g  w i t h  t h e  

m a g i s t r a t es ’  c ou r t s  r u l e s  an d  th e  l a t t e r  w i th  t h os e  o f  t h e  H i gh  

C ou r t ) ,  i t  w a s  no t  ob l i ged  t o  fo l l ow  th e  C ons t i t u t i on a l  Co ur t ’ s  

d e c i s i on .  

 

T h e  c ou r t  c l a r i f i ed  t h e  po s i t i o n  r ega r d in g  c omm e r c i a l  p r op e r t y,  

s p e c i f i c a l l y  h yp o t h e c a t e d  a s  s e c u r i t y ,  s t a t i n g  t h a t  i n  su c h  c a se s  

s e c t io n  2 6  o f  t h e  C on s t i t u t i o n  w ou ld  n o t  c om e  in to  con s i d e r a t i o n .  

T h e  re g i s t r a r ’ s  d e c l a r a t i on  o f  imm ov ab l e  p ro p er t y t o  b e  ex e c u t ab l e  

w a s  a  l i m i t a t i o n  i n  t e rm s  o f  s e c t io n  36 ( 1 )  o f  t h e  Co ns t i t u t i on  an d  i t  

t hu s  f e l l  t o  b e  d e t e r mi n ed  wh e t h er  su c h  l im i t a t i on  w as  r e a so n ab l e  

a n d  j u s t i f i ab l e  i n  a n  o p en  a nd  d em oc r a t i c  so c i e t y b a s e d  o n  hum an  

d i gn i t y ,  e q u a l i t y  a n d  f r e ed om,  t ak in g  i n t o  c ons id e r a t i on  a l l  r e l ev a n t  

f a c to r s .  

 

                                                 
72 At para 29. 
73 2005 (6) SA 462 (W). 
74 Jaftha v Schoeman and Others; Van Rooyen v Stoltz and Others 2005 (2) SA 140 (CC). 
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T h e  c ou r t  a l s o  m a d e  m or e  n o t i ce a b le  t he  v a l u ab le  s a f e gu a rd  

c o n t a i n ed  in  r u l e  3 1  wh i ch  p ro v id e s  f o r  t h e  r e co ns id e ra t i on  b y t h e  

c o u r t ,  o f  a  j u d gmen t  o r  d i r e c t i on  g ive n  b y t h e  r e g i s t r a r ,  w i t h i n  20  

d a ys  a f t e r  t h e  pa r t y  c o n c e r n ed  h a s  a c q u i r e d  kn ow l ed ge  t h e r eo f .  

A l t ho u gh  t h e  c ou r t  f e l t  t h a t  e c on omic a l l y  a c t i v e  d e b to r s  w ou l d  be  

a w a r e  o f  t h i s  s a f e gu a r d ,  i t  i n t r od u c ed  a  p r a c t i c e  ru l e  t h a t  t h e  w r i t  o f  

ex e c u t i on  th a t  i s  p r e s en t e d  t o  t h e  r e g i s t r a r  f o r  s i gna tu r e  ( i s su i n g )  

m us t  co n t a i n  a  n o t e  a dv i s i n g  t h e  de b t o r  o f  t h i s  s a f e gu a rd .  

 

T h e  c ou r t  c on c l ude d  th a t  t h e  C ap e  P ro v i n c i a l  D i v i s ion  e r r e d  i n  

h o l d i n g  th a t  t h e  r e g i s t r a r  o f  t h e  c ou r t  d id  no t  h av e  th e  p ow e r  t o  

d e c l a r e  sp e c i a l l y  h yp o t h e ca t ed  p ro pe r t y  e x e cu t ab l e . 75 T h e  c ou r t ’ s  

d e c i s i on  w as  p a r t i a l l y  m o t i v a t ed  b y p r a c t i ca l i t y ,  a s  i t  w a s  p o i n t ed  

o u t  t h a t  t h e r e  w e re  a bo u t  3 00  t o  400  ap p l i c a t i o ns  o f  t h a t  n a tu r e  a  

w e e k  in  t h e  W i t wa t e r s r a nd  Lo c a l  D iv i s io n  a l on e ,  a nd  tha t  i f  t ho se  

c a s e s  w er e  t o  be  he a r d  b y a  c o u r t  o n ly ,  o n e  w h o l e  c ou r t  w o u ld  h av e  

t o  b e  d ev o t ed  t o  t he m  a lo n e .   

 

M o r e  imp o r t an t l y  t h e  c ou r t  s a id  t ha t  t h e  e v i l  wh i c h  w a s  b e i n g  

gu a r d e d  a ga in s t  i n  J a f th a  w a s  t h e  a bus e  o f  co u r t  p ro c ed ur e ,  an d  th us  

e s t a b l i sh e d  n e w p ra c t i c e  r u l e s  fo r  app l i c a t i on s  f o r  de f au l t  j u d gm en t  

t h a t  w ou ld  i n d i c a t e  t o  t h e  r e g i s t r a r  w h e t h e r  h e  h ad  the  po w e r  t o  

d e c l a r e  t h e  p r op e r ty  e x e c u t ab l e  o r  w he t h er  i t  s ho u l d  b e  r e f e r r ed  to  

o p en  c o ur t .  T h e  c o u r t  a l s o  r e i t e r a t e d  t h e  d i c tu m  o f  t he  

C on s t i t u t i o na l  Co ur t  i n  Ja f t ha ,  wh i ch  s t a t e d  t h a t  wh e r e  a  j u d gme n t  

d e b t o r  wi l l i n g l y o f f e r e d  h i s  h ou se  a s  s e cu r i t y  f o r  a  d e b t ,  a  s a l e  i n  

ex e c u t i on  sh ou ld  o r d in a r i l y  b e  p e r mi t t e d ,  i n  t h e  a bs en c e  o f  a b us e  o f  

c o u r t  p ro c e du r e .  

  
 
 

                                                 
75 Jaftha v Schoeman and Others; Van Rooyen v Stoltz and Others supra. 



 20 

11 .  Is  the  mortgagee  requi red  to  jus t i fy the  
cons t i tu t ional i ty  of  the  order  sought?    
 
In  S t a n da rd  Ba n k  o f  S ou th  A f r i ca  L td  v  S au nd er so n  and  O th er s 76t he  

a p p e l l a n t  b a nk  i s su e d ,  i n  s e p a ra t e  ac t i on s  s umm on s es  a ga i ns t  t he  

r e s po nd e n t s  o u t  o f  a  P ro v in c i a l  D i v i s io n  o f  t he  Hi gh  C our t .  In  t h em 

t h e  a pp e l l an t  a sk e d  f o r  j ud gm en t  a ga in s t  e a ch  o f  t h e  r e sp o nd en t s  fo r  

t h e  amo un t  o f  t he  r e s pe c t iv e  d eb t s  a n d ,  i n  a c co r da n ce  w i t h  t h e  

o r d i na r y p r o c e d u r e ,  f o r  a n c i l l a r y o r d e r s  de c l a r in g  t h e  m o r t ga ged  

p r op e r t i e s  ex e c u t ab l e .  T he  r e sp on d en t s  f a i l e d  t o  d e f e nd  t h e  a c t i o ns  

a n d  a s  a  r es u l t  t he  a pp e l l an t  a pp ro ac h e d  th e  r e g i s t r a r  f o r  d e f au l t  

j ud gm en t s  i n  t e rm s  o f  r u l e  3 1 ( 5 ) . 77 T h e  c ou r t  a  qu o  g r a n t ed  

j ud gm en t  b y d e f a u l t  i n  e a ch  c as e ,  b u t  d e c l in ed  t o  o rd e r  t he  

m o r t ga ge d  p ro p er t i e s  t o  b e  ex e cu t a b l e .  T h i s  w a s  be c a use  t h e  c ou r t  

w a s  o f  t h e  o p in io n  t h a t  J a f t ha  v  S ch o em a n  an d  Ot h er s ,  Va n  R oo y en  v  

S to l t z  an d  Ot h ers 78 h e ld  t h a t  s e c t i on  26  w a s  co mp ro mis ed  w h en e ver  

i t  w as  s ou gh t  t o  ex e c u te  a ga ins t  r e s ide n t i a l  p r op e r t y i r r e s p e c t i v e  o f  

t h e  n a t u r e  o f  t h e  p r op e r t y o r  t h e  c i r c um s t a nc e s  o f  t h e  o w n er  a nd  

t h a t  i n  a l l  s u ch  c a s e s  i t  h ad  to  be  s h ow n  t h a t  ex ec u t io n  w as  

p e rm is s ib l e  un de r  s  2 6  o f  t h e  C on s t i t u t i on .  

 

T h e  SC A h e l d  t h a t  t h e  w a y t h e  c ou r t  a  qu o  i n t e r p r e t e d  th e  de c i s i on  

i n  Ja f th a  wa s  mi sp l a ce d .  T he  s i t u a t i on  in  t h e  p r es e n t  c a s e  w as  

r a d i c a l l y  d i f f e r e n t  f r om  th a t  i n  Ja f th a .  T he r e ,  t h e  s a l e  i n  ex e cu t ion  

h a d  d e pr iv e d  th e  de b to r  o f  t i t l e  t o  t he  h om e  b e c au s e  she  h a d  b e en  

u n ab l e  t o  p a y a  r e l a t i v e l y t r i f l i n g  ex t r an e ou s  de b t ,  an d  n o  ju d i c i a l  

o v e r s i gh t  w as  i n t e r po se d  to  p r e c lu d e  an  u n ju s t i f i a b l e  

d i s p ro po r t i on a t e  ou t com e .  Th e  ju d gme n t  c r ed i to r  i n  J a f t ha  h a d  n o t  

b e e n  a  m o r t ga ge e  w i t h  r i gh t s  o v e r  t h e  p ro p e r t y t h a t  de r iv e d  f rom 

a gr e e m e n t  wi th  t h e  o w n e r .  B y c o n t r as t ,  t h e  p r op e r t y o w n e r s  i n  t h e  

                                                 
76 2006 (2) SA 264 (SCA). 
77 Of the Uniform Rules of Court. 
78 2005 (2) SA 140 (CC). 
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p r e s en t  c a s e  h a d  w i l l i n g l y b o n d ed  th e i r  p r op e r t y t o  t h e  b a nk  to  

o b t a i n  c ap i t a l .  The i r  d e b t  w as  n o t  ex t r a n eo us ,  b u t  fu s e d  in to  t h e  

t i t l e  t o  t h e  p ro p e r ty .  T h e  e f f e c t  o f  s ec t i on  2 6 (1 )  on  s uch  c a s e  w as  

n o t  c on s i de r e d  i n  J a f t ha .  T h e  f ac t  t h a t  a n  ex e cu t i on  o rd e r  was  

s ou gh t  i n  r e sp e c t  o f  r e s id e n t i a l  p ro p e r t y  w a s  n o t  su f f i c i e n t  t o  

c o ns t i t u t e  an  i n f r in ge m e n t  o f  s e c t i on  2 6 ( 1 ) ,  an d  t h a t  s i n c e  su c h  an  

i n f r in ge m en t  h a d  n o t  i n  c a su  e i t h e r  b e e n  a l l e ge d  o r  s ho w n ,  t h e  

a p p e l l a n t  wa s  n o t  c a l l e d  u po n  to  j u s t i f y  t h e  o rde r s  s ou gh t .  

A c c o rd in g l y,  t h e  a p p e a l  w as  u ph e ld  a n d  th e  mo r t ga ge d  p r o p er t i e s  

d e c l a r e d  ex e cu ta b l e .  Th e  c ou r t  s a id  fu r th e r  t ha t  a l t ho u gh  th e  i s s u e  

d id  no t  s t r i c t l y  a r i s e  i n  t h e  p r e se n t  c a se ,  i t  w a s  c l ea r  t ha t  t h e  

r e g i s t r a r  ha d  b e en  e n t i t l e d  t o  d i sp os e  o f  t h e  ap p l i c a t i o ns  f o r  o rd e r s  

o f  ex e cu t i on  b y d e fa u l t .   

 

Be a r i n g  i n  mi nd  th a t  i n  mo s t  c as es  i n  wh i c h  o r de r s  f o r  ex e cu t ion  

w e r e  so u gh t ,  t h e  de f e n da n t  h ad  n o  d e f e n c e  t o  t h e  c l a im  f o r  pa ym e n t  

a n d  w as  t h us  u n l i ke l y t o  s e e k  l e ga l  ad v i c e ,  i t  s e em e d  ne c e s sa r y f o r  

d e f e nd an t s  t o  b e  t o l d  t h a t  t h e i r  r i gh t s  o f  a c c e s s  t o  a d eq ua t e  ho us in g  

m i gh t  b e  i n f r i n ged  wh e r e  an  o r de r  o f  ex e cu t io n  a ga i ns t  t h e i r  

i mmo v ab le  p r op e r t y w a s  b e i n g  sou gh t . 79A  p ro sp e c t ive  r u l e  o f  

p r a c t i ce  s t a t i n g  t ha t  w h er e  a  p l a in t i f f  c l a i m ed  r e l i e f  t ha t  e mb r a c ed  

d e c l a r in g  imm ov ab l e  p r op e r t y e x e cu t ab l e ,  t h e  s ummo ns  h ad  to  

i n fo rm  d e f en d an t s  t h a t  t h e  o rd e r  m i gh t  i n f r i n ge  th e i r  r i gh t  o f  a c c e s s  

t o  a d eq ua t e  ho us in g  w a s  t hu s  r eq u i r e d .  Th e  d e f en d an t s ,  h ow e v er ,  

h a v e  to  p l a c e  i n f o rm at io n  su pp o r t i n g  th a t  c l a im  b e fo r e  t he  c ou r t .   

 
A c c o rd in g  to  t h e  ca s e  t h e  va lu e  o f  a  m o r t ga ge  b on d  as  an  i n s t ru m en t  

o f  s e cu r i t y  ( a  l i m i t a t i o n  i n  t i t l e  t h e  o w n er  c h os e  t o  a cc e p t )  l i e s  i n  

c o n f id e n c e  th a t  t he  l a w  w i l l  g iv e  e f f e c t  t o  i t s  t e rm s .  T h e  co ur t  

d i s t i n gu i s he d  t h e  c a s e  f ro m  Ja f th a  i n  t h a t  t h e  d e b t  so u gh t  t o  be  

c o l l e c t ed  i n  t h i s  ca s e  w a s  no t  ex t r an e ou s ( as  i t  w as  i n  t h e  J a f tha  

                                                 
79 Steenkamp and BurrDixon 13. 
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c a s e )  bu t  w a s  f us ed  in to  t h e  t i t l e  t o  t h e  p r op e r t y.  T h e  r e g i s t r a r  o f  

t h e  c ou r t  wa s  t he r e f o r e  em po w e r ed  t o  d e c l a r e  su ch  imm ov a b l e  

p r op e r t y i mm e di a t e l y e x ec u t a b l e .  

 

T h e  c a s e  i nd i ca t ed  t h a t  t h e  r e g i s t r a r  wo u l d ,  h ow e ve r ,  n o t  be  

e m po w e re d  to  d o  s o  i f  t h e  d e f end a n t  o b j e c t ed  ( p e r h a ps  e v en  

i n fo rm al l y)  t o  t he  c o n s t i t u t i o na l i t y  o f  t h e  ex ec u t ion  a n d  th e  

p l a in t i f f  c ou ld  no t  j u s t i f y  t h e  i n f r in ge m e n t  o f  a  co ns t i t u t i on a l l y  

p r o t e c t e d  r i gh t .  In  t h i s  s c e n ar io  t h e  m a t t e r  i s  t o  b e  r e f e r r e d  t o  a  

j ud ge  i n  op e n  co u r t  a n d  t h e  o n us  i s  o n  th e  d e f en da n t  t o  p l ea d  th a t  

s u ch  a n  o rd e r  w i l l  i n f r i n ge  h i s  c ons t i t u t i on a l  r i gh t  t o  ho us in g ,  

r e s u l t i n g  in  a  s h i f t  i n  t h e  on us  t o  t h e  p l a i n t i f f  t o  p r o ve  th e  

j u s t i f i ab i l i t y  o f  t h e  o rd e r . 80 

 

In  o r d e r  t o  s a f e gu ar d  t h e  r i gh t s  o f  t h e  d e b t o r ,  t h e  c ou r t  s a i d  t h a t  t h e  

s um mo ns  i n i t i a t i n g  t h e  a c t i o n  i n  wh ic h  th e  p l a in t i f f  c l a im e d  r e l i e f  

t h a t  e mb r a c ed  an  o r d e r  d ec l a r in g  im mo va b l e  p r op e r ty  e x e c u t ab l e  

s ho u l d ,  f ro m  th e  d a t e  o f  t h i s  j u d gm e n t ,  i n f o r m  t he  d e f e nd an t  a s  

f o l l o w s :  ‘ T h e  d e f e n d a n t ’ s  a t t e n t i o n  i s  d r a w n  t o  s e c t i o n  2 6 ( 1 )  o f  t h e  

C o n s t i t u t i o n  o f  t h e  R e p u b l i c  o f  S o u t h  A f r i c a 81 w h i c h  a c c o r d s  t o  e v e r y o n e  

t h e  r i g h t  t o  h a v e  a c c e s s  t o  a d e q u a t e  h o u s i n g .  S h o u l d  t h e  d e f e n d a n t  c l a i m  

t h a t  t h e  o r d e r  f o r  e x e c u t i o n  w i l l  i n f r i n g e  t h a t  r i gh t  i t  i s  i n c u mb e n t  o n  

t h e  d e f e n d a n t  t o  p l a c e  i n f o r ma t i o n  s u p p o r t i n g  t h a t  c l a i m  b e f o r e  t h e  

c o u r t . ’  

 

A s  a  r es u l t  o f  t he  a b ov e  t h e  r e g i s t r a r  i s ,  i n  t h e  a bs e n c e  o f  a  

c o ns t i t u t i on a l  ob j ec t i on  r a i s ed  b y t h e  d e f en d an t  ( a nd  on  c on d i t i on  

t h a t  t he  p r ac t i c e  ru l e  i s  co mp l i ed  wi t h ) ,  em po w e re d  t o  d e c l a r e  a l l  

i mmo v ab le  p r op e r ty  i n  qu e s t i on  im med i a t e l y e x e c u t a b l e .  

 
 
                                                 
80 At 276. 
81 Act 108 of 1996. 
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12 .  Proper  not ice  in  seeking  execut ion  
 

A n o t he r  im po r t a n t  c a s e  i s  AB SA  Ba n k  L t d  v  Xo n t i  an d  Ano th e r . 82 T he  

c a s e  ho lds  t h a t  h a v i n g  imm ov a b l e  p r op e r t y w h i c h  i s  t h e  d e f e nd an t ’ s  

h om e  d e c l a r ed  ex ec u t ab l e  i s  no  l on ge r  a  p r o c ed ur a l  m a t t e r  bu t  i s ,  a s  

a  r e su l t  o f  s e c t io n  2 6  o f  t h e  C on s t i t u t i o n ,  no w a  m at t e r  o f  

s ub s t a n t i ve  l aw .  As  a  r e su l t  an  a pp l i c a t i on  to  d e c l a re  su c h  p r op e r t y 

ex e c u t ab l e  c an  n o  lo n ge r  b e  b ro u gh t  on  a  s im pl e  no t i c e  o f  m ot io n  i n  

t e rm s  o f  r u l e  6 (1 1)  o f  t h e  U n i f o r m R u l es  o f  C ou r t  b u t  h a s  t o  b e  

b r ou gh t  o n  th e  l ong  f o r m  o f  n o t i c e  o f  mo t i on ,  w h i ch  c a l l s  u po n  t he  

p a r t i e s  t o  i n d i c a t e  w h e th e r  t h e y  w i s h  to  op po s e  t h e  m a t t e r  and  

p r ov id es  t h em  a  t im e  wi t h i n  w h i ch  to  f i l e  a n y a f f i d a v i t s  t h e y m a y 

w i s h  to  f i l e  i n  o r de r  t o  p l a c e  i n f o rma t i on  b e fo r e  t h e  c ou r t ,  so  t h a t  

t h e  co u r t  c an  d i s cha r ge  i t s  o b l i ga t i on  i n  t e rm s  o f  s e c t i on  2 6  o f  t h e  

C on s t i t u t i o n ,  e i t h e r  a s  a  m a t t e r  o f  de f a u l t  b e ca us e  t h e  r e sp on den t  

h a s  f a i l ed  t o  t ake  a d va n t a ge  o f  t h e  no t i ce  so  g iv en ,  o r  a s  a  

s ub s t a n t i ve  a p p l i c a t i o n  o pp os e d  b y  t he  r e s po nd e n t .  A cc or d in g l y,  t h e  

c o u r t  d i sm is se d  t he  p l a in t i f f ’ s  a pp l i ca t i on  b ro u gh t  o n  s im pl e  n o t i ce  

o f  m ot i on .   

 

T h e  c ou r t  h e ld  t ha t  p ro p er  no t i c e  m us t  b e  g iv e n  i n  a  s um mo ns  

s e e k in g  e x e c u t i on .  T h e  e f f e c t  o f  t h e  p r o c ed u re  u se d  i n  t h i s  m a t t e r  

w a s  t o  g iv e  t h e  n o t i c e  a dv i s i n g  d e fe nd a n t s  o f  t h e i r  r i gh t  t o  op po se  

i n  t h e  su mmo ns  no t  s ee k i n g  t he  ex e c u t io n  a nd  t he n  t o  s ee k  th e  

d e c l a r a t i o n  t o  ex e cu t e  b y a  s i m pl e  no t i c e  w h i ch  d o es  no t  c a l l  up on  

t h e  p a r t i e s  t o  r es pon d .  Th a t  i s  an  u n a cc e p ta b l e  p ro c e du r e .  Th e  c ou r t  

h a d  no  o p t i o n  bu t  t o  r e fus e  t h e  ap p l i ca t i on .     

   
 
 
                                                 
82 2006 (5) SA 289 (C). 



 24 

13 .  The  r ight  to  adequate  hous ing v  execut ion  agains t  
immovable  proper ty 

 
In  A B S A  B an k  L t d  v  N t sa n e  a nd  Ano th e r 83 A BS A  Ban k  s ou gh t  t o  

o b t a i n  d e f a u l t  j udgm e n t  a ga i ns t  t h e  d e f e nd an t s  on  th e  f u l l  am ou n t  

o w in g  in  t e rm s  o f  a  mo r t ga ge  b on d  a n d  to  d e c l a r e  t h e  im mo v ab le  

p r op e r t y o f  t h e  d e fe n d an t s  ex e c u t ab l e .  T he  b an k ’s  c l a i m  w a s  fo r  t he  

f u l l  am ou n t  o win g  o n  th e  bo nd  (R 62  04 2 .4 3 )  a nd  n o t  j u s t  t h e  a r re a r s  

o f  mo n t h l y p a ym e n t  ( R1 8 . 46 ) ,  t h e  a g re e m en t  h av i n g  a n  ac c e l e r a t i on  

c l a us e .  

 

T h e  a pp l i c a t i on  was  n o t  g r an t ed ,  b ec au s e  o f  t h e  f o l l ow ing :  

•  In  v i e w  o f  N e dba n k  L td  v  M o r t i ns on 84,  t h e  r e g i s t r a r  w as  

o b l i ged  to  r e f e r  a l l  c a s es  wh e r e  a  h yp o t h e ca t ed  p ro pe r ty  w a s  

s ou gh t  t o  b e  d e c l a r e d  ex ec u t a b l e  t o  b e  h ea r d  i n  t h e  o p en  

m ot i on  c ou r t .  Th e  b a nk ’ s  r i gh t s  t o  c om me r c i a l  ac t i v i t y  a n d  to  

e n f o rc e  l a w fu l  a gr e e m en t s  h ad  t o  b e  b a l a n c ed  a ga i ns t  t h e  

d e f e nd an t ’ s  c ons t i t u t i on a l  a d eq u a t e  ho us in g  r i gh t ,  a s  i nd i c a t ed  

i n  t h e  J a f t ha 85 c as e ;   

•  Be c a u s e  t h e  ou t s t an d i n g  a mo un t s  o n  t h e  m o r t ga ge  w e r e  s m al l  

r e l a t i v e  t o  t h e  va l u e  o f  t h e  i mmo v ab l e  p r op e r t y,  i t  w as  

p os s i b l e  t o  h av e  t he m  r e p a i d  b y a t t a c h in g  m o va b l e  p ro pe r t y  a s  

o p pos e d  to  t h e  d e f en d an t s ’  imm ov a b l e  p ro p e r t y ,  t h e  

a t t a c hm en t  o f  wh ic h  w ou l d  d e p r iv e  t h em  o f  t h e i r  s e c t i on  26  

C on s t i t u t i o na l  r i gh t s ; 86 a n d  

•  E v en  i f  t h e  d e f e nd a n t s ’  c o ns t i t u t i ona l  r i gh t s  h a d  n o t  b e e n  
i n f r in ge d ,  t h e  b a nk ’ s  a pp l i c a t i on  c on s t i t u t e d  an  ab us e  o f  t he  
r i gh t  t o  c l a im  a n  o u t s t a nd i n g  a mo un t  t h a t  c ou ld  e as i l y  b e  
o b t a i n ed  b y e x e c u t io n  a ga ins t  m ov ab l e  as s e t s .  H e r e  i t  w a s  
n e c e s s a r y f o r  t h e  p l a i n t i f f  t o  sh ow  t h a t  h e  h a d  no  o th e r  

                                                 
83 2007 (3) SA 554 (T) 
84 2005 (6) SA 462 (W). 
85  Jaftha v Schoeman and Others; Van Rooyen v Stoltz and Others 2005 (2) SA 140 (CC). 
86 Sally D’Arcy-Donnelly ‘The Right to Adequate Housing v Execution against Immovable Property: The 
Constitutional Perspective’ at 4. http:www.bowman.co,za (Accessed on 25 June 2008). 
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r e a s on ab l e  a l t e rn a t iv e  t o  en fo r c e  h i s  r i gh t s  o t h e r  t ha n  to  
p r o c ee d  wi th  an  exe c u t io n  a ga in s t  t h e  imm ov a b l e  p ro p er ty . 87  

 
T h e  co u r t  r ec om me n d ed  th a t  t h e  b an k i n g  a nd  f i n an c i a l  s e r v i c es  

s e c t o r  s ho u ld  c r e a t e  a  c om pul so r y a r b i t r a t i on  p r o c es s  t o  w h i ch  t he  

c o u r t s  c o u ld  r e f e r  m a t t e r s  t o  d e t e rmi n e  wh e t h e r  ex e c u t i on  a ga i ns t  

i mmo v ab le  p ro p er ty  i n  c i r c ums t an c es  w h e r e  sm a l l  am oun t s  w e re  i n  

a r r e a r s ,  o u gh t  t o  b e  g r a n t e d . 88 

 
14 .  Conclus ion   

 

T h e  l a w  o f  c i v i l  p r o c ed ur e  ma k es  p r ov i s i on  f o r  e n fo r c e m en t  o f  

j ud gm en t ,  w h i ch  en t a i l s  a t t a c hm en t  o f  b o t h  m ov a b l e  an d  i mm ov ab l e  

p r op e r t y.  H o w e v e r ,  a t t a c hm en t  o f  im mo va b l e  p ro p e r ty  w h i c h  t he  

d e f e nd an t ’ s  r e s i d en c e  de p r iv e s  h i m/h e r  o f  ro o f  ov e r  h i s / h e r  h ead  

a n d  i s  po t e n t i a l l y  c o n t r a r y t o  t h e  Con s t i t u t i o n  wh i ch  p r o v i de s  f o r  

t h e  r i gh t  o f  a c ce s s  t o  ho us in g .  

 

A c c o rd in g l y,  w h e r e  a n  o r d e r  i s  s ou gh t  d e c l a r in g  im mo v ab l e  p ro p er t y  

ex e c u t ab l e  ( ev en  o n  d e fa u l t ) ,  t h e  ap p l i c a t i o n  sh ou l d  s e t  o u t  t h e  

r e l ev a n t  f a c to r s  c on t a in e d  i n  t h e  J a f th a  d e c i s i on  a nd  s t a t e  t h a t  t he  

p l a in t i f f  h as  no  o th e r  r e as on ab l e  m ea n s  t o  s ec u r e  p a ym e n t  o f  t he  

o u t s t an d i n g  d e b t ,  o th e r  t h a n  th r ou gh  th e  a t t a c hm en t  o f  im mo va b l e  

p r op e r t y. 89 

 

E v e r y p e r s o n  h as  t h e  r i gh t  t o  en jo y h i s /h e r  p r op e r t y p e a c e f u l l y .  T h e  

p r op e r t y c a n  i nc lu d e  t h in gs  l i k e  l a n d ,  ho us e s ,  s h a re s ,  l i c e ns es ,  

l e as e s ,  p a t en t s ,  mo n e y,  a  p e n s i on  a n d  c e r t a in  t yp e s  o f  w e l f a re  

b e n e f i t s .  A  pu b l i c  a u th o r i t y  c a n n o t  t a k e  aw a y p r o p e r ty  o r  p l a c e  

                                                 
87 At 4 Sally D’Arcy-Donnelly ‘The Right to Adequate Housing v Execution against Immovable Property: 
The Constitutional Perspective’. http:www.bowman.co,za accessed on 25 June 2008. 
88 At 4 of the judgment. 
89 Sally D’Arcy-Donnelly  at 4.  
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r e s t r i c t i o ns  on  a  pe r s on ’s  us e  o f  h i s /h e r  p r op e r t y w i th ou t  v e r y go o d  

r e a s on .  Th i s  r i gh t  ap p l i e s  t o  com p an ies  as  w e l l  a s  i n d iv idu a l s .  

 

I f  a  p u b l i c  a u t ho r i t y  p l a n s  t o  bu i ld  a  r o a d  ov e r  so m eo ne ’ s  l an d ,  i t  

m us t  h av e  l a ws  in  p l a c e  t o  l e t  i t  d o  t h i s .  I t  m us t  a l so  h a v e  a  

p r o c ed ur e  t o  c h e ck  t h a t  a  f a i r  b a l a n ce  h a s  b ee n  s t ru c k  b e tw e e n  t he  

p u b l i c  i n t e r es t  i n  b u i ld i n g  t he  r o a d  a n d  th e  i n d iv id u a l ’ s  r i gh t  t o  

t h e i r  l a nd .  

 

T h e r e  a r e  r e s t r i c t i on s  i n  som e  s i t ua t i on s  w e r e  p ub l i c  a u t ho r i t i e s  ma y 

i n t e r fe r e  wi t h  a  pe r s on ’s  r i gh t  t o  pe a c e f u l  e n jo ym e n t  o f  h i s /h e r  

p r op e r t y,  f o r  ex amp l e  b y r e s t r i c t i n g  h i s /h e r  u s e  o f  i t  o r  b y t a k i n g  i t  

a w a y.  T h i s  i s  on l y  p o ss i b l e  wh e r e  t he  a u th o r i t y  c a n  s ho w  th a t  i t s  

a c t i on  h as  a  p r ope r  b a s i s  i n  l a w  an d  i s  n e c es s a r y i n  t h e  pu b l i c  

i n t e r es t .  Th e  go v er n me n t  m us t  s t r i ke  a  f a i r  b a l an c e  b e tw e e n  a n  

i nd iv i du a l ’ s  i n t e r es t s  o f  so c i e t y a s  a  w h o l e .  I f  a  p e r s on ’ s  p r op e r t y i s  

t a k en  a w a y h e / s h e  s ho u l d  b e  e n t i t l ed  t o  co mp e ns a t i on .  
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