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STOFPING THIEVIES AT WORK: SOME REFLECTIONS ON
ENTRAFMENT AND DERIVATIVE MISCONDUCT

1 Introduction

Theft, particularly employee theft, is a pervasive problem.! In the retail
industry, shrinkage or stock loss remains a thowny issue for most emplovers,
The prablem of protecting goods against theft is compounded by the fact that
in many cases, especially in the retail sector, it is diffieclt 5 not impeasible to
apprehend and prove a case against a dishonest employee. Ira M, Shepard
and Robert Duston in their BNA Special Report accurately capture the nature of
internal crime:

“[Clerporate reaction to the discovery of emplayes theft is similar ko the
reaction of many crime victims. The et reactign ie deniai. Businessas
do rot like to adeit that the trost they have placed in employess has
been misplaced; such admissions reflect badly on the business hiring
procass. Management comsultants who specialize . in helping
organizetions investigate and control theft say the initial reaction of
most companies i3 to focus their suspicions on the organization, such as
cleaning ceews or outside vendors who have access to the company’s
premises. More often than not, the source of the problem mims sut bo be
internal. The employer's second reaction is anger at the thief's lack of
company lovalty. This usually results in the emplovee’s immediate
discharge in an effort to stop this “eancer” from spreading, Third
resction is corporate fear and ermbarrassment, leading to an attempt to
keap the story quiet, The fourth reacton is a demand that fhe company
take some sort of direct action to prevent the problam from aecurring
again. All too often the response is increased technological . security
divices, installation of more cameras and monftors, ar a search for new
methods to screen out dishonest job applicants. Thess Tesponses are
very wisthle reminders that the company is fighting the employee theft
problem...” :

! Sea generally Note, ‘Theft, unavthorised possession and related issues’ {1988} 1(9) Laber
Law Bricfr 58; Myburgh, A. “Worker courts: o democratic solution 1o shrinkage’ (1995} 12 EL
72, Landman, A ‘Team misconduct; The final solution to shrinkage?” (3001} 27(5) EL 3.

? See gemerally SACTWU obo Bantfies & others/Pep Stores [2004] 3 BALR 377 {CCMA)
FEDCRAW v Srip Trading (2001) 22 L] 1945 (AREY;, SACCAWL & offiers o Cachbeld Lid [1955]
& BLLR 457 {IC); DICFHLAWU ebo Quoabn & athers o Pap Stores [2000] 2 BALR 130 (COMAY Pep
Stoves! Nawibi (Pty) Lad o fanba & offrers (2000) 22 17] 1998 (HON) BACAWL ohe N ¢
sinip Trading [2003] 2 BALR. 213 (CCMAY; SAGAWLL obo Mdiye o Pep Stoves {Pry) L4 [3000] 10
BALR 1172 (CCMA); Kuwinda b Snip Trading (Pey) Led [2003] 11 BALR 1268 ({CCMA).

1 A BNA Special Report -Thiszes md Wark: An Envrlayer's Ciide fo Comrbating Workplace Dishanesty
ak 3,



It is incontestable that combating internal theft remains an overarching
objective of all retail employers, For exampie, in the matter of Metrg Cash &
Carry Ltd v Tshehie* the majority of the court stated that

‘Employers especinlly those in the retail industry are frequently faced with
the situation where it is necessary o introduce measures to cantrol jcsses of
stock, merchendise and meoney. An employer is entitled to introduce
procedures to protect its commercial integrity and to expect compliarces
therewith. It3s further entitled to treat disregard or non-compliznce with such
procedures with severity such as diamisgal 5
The major problem which these types of cases present are the following:
the subtle nature of the theft, the proof of the offence, the admissibility of
evidence obtained through undercover eperations, the appropriate penalty for
dishonesty, the relationship between criminal prosscutions and company
hearings,® and the prevention of shrinkage by trapping methods and dismissal
of innacent employees for refusing to divulge Information that could jead to the
detection of colleagues’ misderneanors, '

The nature of the dilemma which confronts modern management
decision-making process in disciplinary matters manifests fiself where acts of
misconduct are perpetrated but the employer is not in a position to pinpaint the

* (1996) 17 1] 1126 (LACY; [1997] 1 BLLE 35 (LAC),

5 Metre Cash & Carry Lid © Tahells at 11338-P, In SACCAWLE obo Mynuseln v Woohworfis (Pt
Lad [1999] 8 BLLR 947 (CCMA) 2t 9538-G, the arblivater observad: it s wall settled that an
employer may introduee strict nules i order to protect s property. Such rles may take the
farms of prohiliting certain types of conduct, which, though cloesly sssociated with offerces
involving misappropriation of company property, do not themselves necessariy have
dishormsfly a5 an element. This makes it unnecessary to prove that actual thelt was
interided.” See also: Mphatane o Sheprite Checkers (Ply) Ll (1996) 17 [} 964 (IC);
Malekong/Shoprite  Checkers [2002] 9 BALR $45 (COMAY SACCAWL cho Nhispa &
offucrs/Shoprite Checkers [2003] 8 BALR 347 {CCMA): NaelafSnip Trading (Pty} Lid 8 BALR 887
{CCMA): Hafiz v REA Market Agents [2003] 4 BALR 431 (COMA): Empengent Transpert (Pry)
Lid o Zube (1992} 13 JLT 352 (LAC); Esken v Mokoena 1997 (2) LLD 214 {LAC),

§ See generally, Mosllodi v East Rend Gold & Lrandusm Co Lid (1986} 9 IL] 597 (1C); Ofkers v
Maorwiss Knituwenr (Pty) Lid (1988) 9 JL] 857 {IC); Nyalungs v PP Wishh Comstruction (1999) 11 IL]
819 {IC}: Ramdinerg Taron Crasrcil v Mational Livio: of Frehiic Sevoive Workers & offurs (1993 4{12)
SALLR 7 (LAC): PSA cbo Van Rooyer o SAPS [2000] & BALR 733 {IMSSA); Fowrie o Amatol
Wifer Boarst (X01) 22 JL 694 (LG} Mohiale v Cifibank & others (2003) 24 ILj 417 (LC):
Commonwealth cases: Russell v Mangmusi City Cofiege [1998] 3 ERNZ 1078 Russcli o
Wingumd City Colloge [1999] 1 ERNZ 634; A 0 B [1999) 1 ERNZ 612; Sofficran © Anselt New
Zeatzied [1995] 1 ERNZ S48, Du Toit, . *Crime or misconduct: ‘damnad of you, damned
you don't’ (2003) 12(2) Labour Lo News mnd CCAMA Reports 3; Grogan, T, "Workplace crime -
most employers keave it to the police? (2001} 17(5) EL 14; Whitfeld, I, ‘Employment law and
pofice investigations’ (3002} 2 Employsment Lom Bullatin 28



offending employee nor are the employees disposed or willing to co-operate
with the employer in tracking dnw}*;ﬂw perpetrator(s). s the employer in sucha
situation expected to hold Mvﬁuﬁ-hmquhy 80 as to ascertain the extent to
which each employee contributed to the act complained of or to be able to pin
down the real perpetrators of the acts or should management dismiss them en
masse, including innocent employees? Can the employer, for instance, use
undercover agents to identify the wrongdoer(s) amongst its workiorce in a
situation where there is a "massive and systematic theft'?

The study explores two aspects of workplace misconduct, namely
entrapment and derivative misconduct,

.

The purpose is to isolate some of the difficult and intercsting questions
which have been raised in recent times concerning the substantive and
procedural fairness of dismissal of employees for internal theft. In the first
instance, the study will delve into the all-encompassing duty of mutual frust
and confidence upun which the employer-employee relationship is founded.
The net effect of internal theft is irretrievable breakdown of the requisite trust
between the employer and employee.

In the second place, the requirements of the fair procedure in relation
to dismissal of employees for internal theft are examined. Foremost amongst
strategies for combating employee theft is entrapment. Trapping system
raises important questions about the importation of criminal law doctrines”
and methods of securing conviction into the employment conlext in general,

7 For Criminal law on common purpose: 5 o Mgedezd 1989 (1) 5A 687 (A); 5 » M 1990 (2)
SACR 4 (TRA}; § v Sefitsa & others 1986 (1) SA 868 (A); S v Strgo 1993 (1) SACR 226 (A): S v
Giseh 2001 (1) SACR 438 (NmS); § v Thebus & pthers 2003 (10) BCLR 1100 (CC). See further
Sibanen, O “There is nothing wrong with the doctring of common purpose: Thebns & mather o
the Stale CCT 36/02 2004 (1) Turf Low Review 34, Hutchinson, W, ‘The entrapment of
emplayees: Cape Toum City Cowncil ps, SAMWL (2000} 10(5) CLL 45, criticizes the strick
approach adopled by the court in applying the principles of criminal law ko the employment
context. He argues that such approach would be wrong, further thal criminal law should mot
be sazily imported into labour law,



In the third place, workplace entrapment raises complex evidential
questions of constitutional nature! concerning the acdmissibility of illegally
obtained evidence to prove the facts of employee misconduct. In turn, this raises
the question of the interpretation of fundamental rights provigions designed to
protect the individual's right to his/her privacy. The other aspect of
constitutionality raises entrenchment of the fundamental right to fair labour
practice in the South African Constifution,

Finally, there is the difficult pruble'm of falr employment practice
concerning dismizeal of innocent employess. In effect, the question is: what
can an emplayer do if it learns of serious misconduct which could only have
beer: committed by one or more of a specific group of employees, but the
actual culprits cannot be pinpointed or the ather workers are unwilling to co-
operate with the employer in identifying the perpetrators? In what
circumstances wiil it be permissible to dismiss a group of workers, which
incontestably includes perpetrators and inmocent workers who had refused to
divulge information that could lead to the detection of the culprits? Particular
attention is paid to the emerging case law on derivative misconduct, An
attempt is made to demonstrate how the concept of “callective” guilt hitherto
condernned by the Industrial Court as being "whelly foreign to our system and

" Ses Proter Tachnology Lid & Anctier v Weiner & afers [1997] 9 BCLR 1235 (W: Geendts o
Mudbickaice Afice (Pry) Lid [1958] % BLLE 895 {LAC); D Boers Conslidated Mines Lid v NEiM
(1938] BLLR 1201 (LACY; Olivier u Afrionr Hide Trading Covparation (Fiy} Ltd (1998) 19 1L] 417
(COMAY Moonsamy & The Muiihonse (1990) 20 ILT 454 (COMAY: Milongo ¢ AECT (1699) 20 L)
1129 ([CCMA): AWLISA abe Mot o Narthern Crime Secnrity COC (T999) 20 111 1954 {CCMA)
*5ae ¢ 27, Congtitution of the Republic of South Atk Aot 200 of 1993 (interim Conatiution);
5 23, Constibution of the Republic of South Africa Act 108 of 1995 {the final Canstitution), In
thee I re Cerdification of the Conslitution of the Repblic of South Afvies, 1996 1966 (4) 84 Fat (CC),
1996 (10) BCLR 1253 {CC) at para 7 the Constitetional Court remarked i relation lo 523 in
general: “The primary development of this law will, in all probability, take place In labour
courts i the light of labour legislation. That legislation will aheays ke subject to
constitutionsl scruting to ensure that the Fights of workers and employers as antrenched fn
NTZ3 are honoured * Ses toa NEHAW v Hndversity of Crpe Tonr2003 (33 54 1 (CC); parasid-
35; NUMSA v Pader Bop (Pty) Ltd at para 13; Fediife Asssrance Ltd Whifamdt (2001} 21 [L] 2407
(SCAY; 2002 (1) SA 49 (SCA) 8t para 23; Nethertum: Enginzering CC ofs Netherinem Ceramrics
Misda & others (2003) 24 ILJ 1721 (LC) at 1726D-C. _



repagnant to the requirements of natural justice™? has now surfaced under the
guise of derivative misconduct,

2. The duty of mutual trust and confidence??

An analysis of miscanduct in labour law begins with a student defining
the nature of individual employment relationship. An understanding of
commo law principles governing employment is crucial. Despite legislative
inroads into employment, the principles governing individual employment
relationship are derived from commoen law.12

The duty of cooperation derives from a simgle important case Secretary
of Stafe for Enpioyment v Aslef1? The issue here was whether a work to rule by
employees of British Rail constituted a breach of contract. The work to rule
operated here involved minute observance of the British Rail rule book with
the intention of throwing the entie railway system imto chaos, The men
insisted that they could not possibly be breaking their contracts merely by
observing their strict terms. Lord Denning, however, identified a breach ‘if the
employee, with others take steps wilfully to disrupt the undertaking, to
produce chaos so that it will not run as it should, then each one who a party

1 Per Grogan AM in NSCAWU v Cain Seenrity Graep (Piy) Lid ¢4 Cain Security [1997] 1 BLLR
85 (1) 8t S1F-G, See also NUM v Durtwen Deep Reodepoort Lid (1587) 8 F1 156 (10).

¥ Bee generally Godirey, K ‘Contract of smploymémt Renaissanca of the implied term of trust
andd confidence’ (2002) 77 Australian Lf 74; Lindsay The implied term of trust and confidencs’
(2007} 30 JLj (UK 1; Pollard, D "Employer's dnty of trust and confidence: Part 1° (1998) ({5}
Armtrafimy Superanmumtion Bullertn 49 Telhurts, G] & Carter, [W “The new law on implied
terme’ Rafining the Mew Law’ (1997) 2 fournal of Contrect Law 152; Gray, PRA ‘Damages for
wrongful dismissal: Is the gramophone record womn out? in MeCallum, B & Rondfeld:, P
fed} Empleamieat Securify (1995); McCarry, G 'Damages for breach of the emplover's implied
duty of trust and confidence’ (1998) 26 ABLR 141; Swinton, JP ‘Implied contractual terms:
Further implications of Hewkints o Clayton’ (1992) 3 Journal of Controst Lo 127,

2 Gee generally, Kahn-Frawd, O, "Blackstone” neglected child: The contract of employment’
{1977) 3 Lims Quarterly Review 508; Cairns ), ‘Blackstorie, Kahn-Fraud and the contract of
employment’ (128%) 105 Laor Cunrterly Revicur 300; Brogsey M,  "The nature of employment’
{1980} 11 IL] 389 Davis, DM TRefusing to step beyond the confines of contract The
jurisprudence of Adv Erasmus SC' (1965} 6 JL] 425; Fouche, MA "‘Common Law Contract of
Empleyment in A Practical Guride fo Labewr Lo 59 ed {2003) 16 para 2.6.6.

1 [1972] 208 455; [1972] ICR 19; [1972) 2 Al ER 849, 13 KIR 1.



to those steps is puilty of a breach of contract’. He gave ‘a homely instance’ of
what he had in mind as a breach:

"Stppose [ employ a man to drive me to the station. I know there is sufficient
time, so that I do not tell him to hurry. He drives me st a slower speed than

it. He may say that he has performed ihe letter of the contract; he has driven
me to the station; but he has wilfully made me Iose the train. and that is g

Heowever, Lord Denning disapproved of the term suggested by
Donaldson F at first instance that the employee should actively assist the
employer to operate his organtsation, It was going too far to suggest ‘a duty to
behave fairly to his employer and do a fair day's work’,

.

The implied term of trust and confidence is increasingly emerging as
an important consideration in contracts of employment. While the implied
term of frost and confidence imposes cblipation on both emplovers and
employees, its most significant consequence lies in its application to
employers’s Deseribed as the corollary of the employee’s duty to co-operafe
and to demoenstrate fidelity and good faith 15 it requires, n the words of Lord
Steyn in Malik v Bank of Credit & Commeree International (In Hguidation” that
an employer not, ‘without reasonable and' proper cause, conduct itself in a

# Brodle, T The heart of the matter  Munual frust and confidence” (2996) 25 1./ (LK) 121,
Teyond exchange: The new contract of rmployment (1998) 27 ILT (LK) 79; ‘Pair deal at work’
(199%) Cuford Jovrmal of Legal Stndies 8% “Mutual trost and the values of the employment
coatract’ {2001} 30 fL} (UK} 8%; Legal coherence and the employment revelution' (2001} 11
Late Chriarly Review 504; ‘Book Beview of "The Personl Comfract of Emplayment’ by MLE,
Fresdland’ (2004) 33 1] (UK) 87;

¥ Primarlly under the impulse of finding a breach of coniract for sonstructive dismizsal have
emphasised the mirror-image obligation of the employer & cx-operabe with the employee
and mot to make his task in any way more diffieult Thes 8 beeadh bt been identified when
employers heve criticized mansger n front of subordinrtes: Amociated Tyve Spesiobisss
{Eaiers) Lid p Wilerfowae [1977] ICR 118: [1978] IRLE 386, use of fonl Tanguage Palinanor o
Ceiirop [1978] ICR 1008; [1978] IRLR 303; REC X-Press Freight v Munro {1958) 19 1L 540 {LAC)
made groundless accusations of teft Robdnson o Crompton Parkinsan Led [1978] ICR 40,
N978] IRLR 61 and failed to show propar sespect for a senfor employes: Corner o Grange
Furmishings Ltd [1977] [RLE 206

" Creighton, B & Stewart, A Labour Luas: An Iitroduction 54 of (2007} 9,48,

17 [1998] AC 30 at 45,



manner calculated and likely to destroy or seriously damage the relationship
of confidence and trust between employer and employee.’

The Appellate Division affirmed the importance of trust and
confidence ini the employment relstionship in the Fnllowing:!8

‘It is well established that the relationship batween employer and emiployes is
in essence cne of trust and confidence and that, at common law, conduct
clearly inconsiatent therewith entitla the ‘innocent party’ to cancel the
agreement .... It does seem to me that, in our law, it is not necessary bo wark
the concept of an implied term, The duties referred to simply flow from
natiernlia contractus.’

The governing principles are succinctly summarised by Hiemstra |
quoting with approval the following passage ﬁ?ﬂ Rob v Green (1895) 2 QB 1.1

Thawve a very decided opinion that, in absence of any stipulation to the centrary,
there s invelved in every contract of service an implied obligation, call i by
whntmmeyuuw:ill,unt?nmummhaahal.!perfunnhisdm}r,apamﬂym
these essential respacts, namely that ke shall honestly and faithfolly serve his
master, thatheﬂlﬂm-lhuuhintmﬂdmmnuﬂeﬂapp!mﬁnhg to his
service, and that he shall, by all reasonable mesns in his power, protect his
master's interest in respect of matters confined o him In the conese of his
service,

On the issue of implied obligation of good faith and fair dealing in
employment Justice McLachiin stated thak =

‘The contract nnder congideration here i not a simple cernmercial eschinge

" in the merketplace of poods and services. A contract of employment s
typically of longer term and more personal in nature than most contracts, and
invalves greater mutual daperdlence and trust, with a correspondingly
greater opportunity for harm or abase. It 98 logieal to imply that partiea io
such a contract would, if they tumed their minds fo the issue, mutually agres
that they would take reasonable steps to protect each other from such harm,
or at least would not deliberataly and maliciously avafl themselves of en
opportunity to canse it

Its purpose is to strike a balance “between an employer’s interests in
managing his business as he.sees fit and the employee’s interests in not being

. Coneritl for Scientifie & Tndwsértal Restaelt p Fijen (1996) 17 IL] 16 [A) at 260-E.
™ Premrier Medical & ndusértal Equipment (Bfy) v Winkier & anather 1971 (3) S8, 566 W at BeVE.
See further Seppi Novebeard (Pty) Lid o Bellesrs (1998) 19 IL] 784 [LAC) at TS6E_VETD), Penia
Publications (Ptw} Lid 0 Schoamber & sliers (2000) 21 1] 1833 (LD,
 Wiallace v United Gronr Growers Lid 152 DLR [4®ed} 1 ak para 139,



unfairly and improperly exploited”.? For instance, In Medin 24 Ltd & another
v Grobier, the Supreme Court of Appeal was satisfied that the appellant
company was in breach of a legal duty to its employees to create and malntain
@ working environment in which, amongst other things, its employees were
not sexually harassed by other empicyees in their working environment, The
court noted that it is well settled that an employer owes a commen law duty
to its employees to take reasonable care for their safety. The court was of the
view that this duty could not be confined to an obligation to take reasonable
steps to protect employees from physical harm caused by what may be ealled
physical hazards. It had also in appropriate circemstances to include a duty to
protect them from psychological harm caused, for example, by sexual
harassment by co-employees. In the present cate a secretary emploved by a
subsidiary of the appellant claimed that her superior had sexually harassed
her over a perlod of several months. She suffered post-fraumatic stress
disorder and was no longer fit to work, The High Court found the company,
as employer of her superior, vicariously liable for his actions.

In the field of labour refations a premium is placed on honesty because
conduct invoiving m;rml turpitide by employees damages the trust relationship
on which &mmﬁmtmm:nded,ﬂbiahmut:mdudinﬂnmumnf
employment will, absent sigmificant and mitigating circumstances, provide a
fair reason for dismissal. What jusiifies the dismissai is the loss of trust and

* Malik o Boonk of Credit & Commeree International SA (Tn Lipuidation} [1998] AC 50 at 46,

I (2000) 26 IL] 1007 (SCA) See alo Le Rouw, B ‘Sevsal harasement in the workplace:
Reflecting on Grobler ¢ Maspers® (2004) 25 ILf 1697, Whitches, B “Twa roads to an emplever’s
vicarious liabilily for sexual harassmunt: § Grobler o Naspers Bpk en andere and Missbr o Real
Jecurity CC° (2004} 25 L] 1907 Note 'The employer's Uability for manager's sewom]
hatassmant of a subordinabe’ (2002) 2204} 11N 4,

 Central Mews Agenicy (Prw) Lid o Cosmercial Cilerimg & Allied Workers Umion another [1591) 12
ILT 516 {IC) at 34F.C, De Kerk ] said the following: “In my view, it is aviomatic o e
relationship between employer and employee that the emplayer sh:onld be entitied to raly
upon the employee not tn steal from the emplover. This rust, which the emplayer placses
the empioyen, i basie to and Forme the substratum of the relationship befwean them, A
breach of this duly goes to the raot of the coniract of employment and of the relationsiip
between emnplayer and employes,” Ses also Premier Medieal & fdustrial Eguipment (Pry) Lid v
Whiklir & amoffier 1971 (3) SA 865 (W) at 867H, Nelsow & Supercare Cleanfng (Piy) Lid 1095 &
BLLR 87 {IT) al $4C



confidence in an employee who has shown distoyalty and infidelity towards his
ermnployer. 2

Daeweo Heavy Industries (SA) Pty Lid v Banks & others™ concerned an
emplover's High Court action againat an employee for demages resulting
from a breach of the employee’s duty of trust towards his employer. The court
considered the extent of an employee’s fiduciary duty in terms of his contract
of employment at common law, and restated the dutes and tesponsibilities,
Thus, a senior manager was held to be under such a fiduciary duty although
he was not the managing director. Where he had made fravdulent deals in the
course of his employment the court held it would be contra bonos mores to
allow him to claim commission on those transadtions,

There are many situations in which an employee can be expected o
know and understanding that conduct contrary to the interests of his or her
employer is unacceptable without the need to be specifically told. For
example, in Banking Insurence & Assurmnce Workers Union & another v Mutual &
Federal Insurance Co Lt Waglay | affirmed the right of an employer o
discipline and dismiss a shop steward for making a False submission i
defence of a fellow employee at an internal hearing. His Losdship stated: 2

"An employee st in relation to his daries act fairly and faithfully. When an
employes take on the rele of representing a fallow amployee, must act in
good fadth and honestly. While the law will protect him in so far as he fulfils
his role a8 a representative of a fellow empioyee in disciplinary matter, he

¥ Sec for examples Wiltiems v Gilheys Distillers & Vinters [Pty Lad (1963) LCD 337 (1C) whers
ke court stated: *If an employer for instance mistrust an employee for zeasons which he must
obwloualy justify ... and he can show such mistrust, as & tesult of cerlain conduct of the
employes is counter productive ko his commercial activitins or the public interesl, he would
bz antitied to Erminate the rely )

= (204} 25 TL] 1391 (T). See abso Robiisen o Rardfontely Eaietes Gold Mining Co Lid 1521 AD 168
at 177 and 179; Stoiner & ofkers p Palmer-Pilgrim 1982 (4) SA 204 () at 2104-B; Union
Crouermnent (Winister of Defence) v Chuppel] 1918 CPD £62; Gunes & another & Tefecom Negmibiy
Lid 2004 (3) SA 458 (SCA); (2004) 25 JI] 005 (5CA) at paras 25 and 26, See also Mischie, C
“Aetinig 0 good Gith: Courts focus an employes's fiduciary duty o the employer’ (2004) 13
[4) CLL 31,

(2002) 23 117 1097 (LC).

T Bamiding fsuranies & Asstornce Wivkers Union & another o Mitus) & Federal Texierance Co Lid
sijva at 1040T.F,




cannot escape disciplinary measures being taken against him if he commits a
misconduc! simply because the misconduct i committed whila performing
dutias that he was entitled to perform.

Rmmﬁn;ammzmph}wdmmtﬂmﬁwwhﬂvebh
untruthful or dishonest. If the representative is simply advised of the state of

affairs or represented were untrue, no blame can be appertiomed o the

representative. This so becawse he, like a Inwyer defending his client, carried out

his instructions.”

And in Chemical Energy Paper Printing Wood & Allied Worlers obo Two
Members and Leader Prckagirng™ the bargeining council arbitrator found Huat,
although employees are entitled to present evidence on behalf of their
colleagues at disciplinary and/ or arbitration hearings, they bear responsibility
of presenting truthful testimeny. Where employees lie whether under oath or
otherwise it any of these tribunals, an emplover™s entitled to take disciplinary
steps against the errant employees. The employees had presented false evidence
under cath at the arbitration. The arbitration held that the sanction of final
written warning imposed on the employees by the company for their dishonest
acts was eminently fair in the circumstances and should et be disturbed.

Again in Tibbett & Bitten (SA) (Pty) Ltd v Marks & others™ the Labour
Court affirmed that there was a standard form of ethical behaviour and the
employee who was a senior employee, did not need to be reminded that
personal purchases with the company’s credit card were wrong. The fact that
the misconduct was not specifically described in the code was of no
consequence in this matter and on these facts. The court found that the
employes’s conduct was unethical, albeit not frandulent, and that dismissal was
appropriate. The arbitrator had misdirected herself in finding that the dismissal
was substantvely unfair, '

B (2005) 26 IL] 1120 (BC).
® (2005) 26 1L M0 (LC). See aloo Masabu and Consalidated Wirs Industries (2005} 26 JL] 965

{BCA).

{#]



Barends and SAPS® involved a pelice officer charged with two cotnts
of theft and dismissed, although the missing goods and monies which were
the subfect of the charges were later found, or were hended in by the
employee. The arbitrator found on the facts that the officer had acted
dishonestly in his dealings with the goods, and that it was not necessary to
find him guilty of theft to assess the seriousness of his breach of contract with
his employer. The trust relationship had been broken and dismissal was
appropriate. The arbitrator also considered the fiduciary duties of palice
officers, employed to prevent crime and to disclose suspected misconduct by
fellow employees. Failure to make such disclosures could itself amount to
misconduct.

241  Promoting the employer's business

A conflick of interests, while not generally criminal in nature, is
nevertheless the sort of untrustworthy conduct to be discussed under the
rubric of “dishonesty”, An employee who has placed himaelf in a position in
which his or her personal interests directly conflict with the interests of the
employer is often”subject to dismissal. An example of such a condlict of
interest is an employee operating a business, which competes with the
employer.® In the case of Prinsios n Harmemy Frrnishers (Piy) Lid De Klerd®2 80
stated:

"At common Jaw en employee is under an.chiigation to enhance the business
interests of his employer and to avoid a conflict of personal interests and those

¥ (2005) 26 L] 1543 (BCA),

M See e, Christinan Bewfamin van Staden v ABSA Bank Beperk (1993) 4(4) SALLR 1 {ICY Lubber:
© Sentech Enghusering (A Divtsior of Scuw Metals) [1994) 10 BLLR 134 (IC) FAWU bo Maleke 3
SA Braweries [1998] 10 BALR 1330 (AMSSA); SALSTAFF obo Van Niekerk  SA Atrivays [199] 2
BALR 218 (IMEBSAY NASECEN:I oo Visser v D Beers Comselidstsd Mimes (Farm Diavdsien)
[2000] 4 BALR 379 {CCMA); HOSPERSA o Sunnepael v SA Post Office [2000] 1 BALT 43
(CCMAY; Devine v SA Brewevies [2003] 2 BALR 130 (COMA); Miller v Rand Water [2003] 7
BALR 817 ([CCMA). Canada Dugusy v Maritime Weiding & Rentals Ltd {1998) 28 C.CEL 126,
100 NBR (24} 212, 252 AFR. 212 {QB); Jewitt v Prism Resources (1980} 110 DLR (3d) 713
(BCSC): Akl o Tom Dards Mavagement Lid (1985) 6 COEL, 180 Foenore o Camndian
Tmperial Bank of Cosrnerce (1983) 3 CCEL. 26

# {1953} 13 JL] 1553 (1C].



of his employer. Ha should net involve himself in an undertaking that s in

competition with bis employer, =2

It is also trite that an employee may not enter into an arrarigement which
creates a conflict between his or her own interests and those of the employer.

The commissioner in Hirshowitz and Pick ‘n Fay™ found that where an
employee had guaranteed funds to a franchise of his emplover to enable
&amhiseemm&etﬁmnfﬂmﬁwhhe,buthadnaﬂxmﬁalinmmmm
nmning of success of the franchise business, he had not breached the trost
relationship, nor created 2 conflict of interest with his employer which would
merit his dismissal,

'S

22 Misrepresentation and the employee's failure to disclose relevant
information to & prospective employer

Employees frequently misrepresent their qualification. experience or
previcus remuneration in their applications for employment or in the course of
& pre-employment inkerview, Heather Schooling® writing on pre-employment
misTepresentation observes:

‘Alihough it is possible that the situation could be dealt with in termg of the
principles. applicable to incapacity f for example, the employee has
misrepresented that he has an accounting qualification, and the fact that dogs
mderhiminmpab]zufpermmghisjahm&mrquhed standlards), the
majority of these case are deal with as species of misconduct, Crur courss
generally accept that it is sppropriate for an employer to enguire about an
employee's employment history and  conduet prior to wmking wp and
acknowledge that such facts aften have n bearing on why an employer employs
such a person in ity organisation, In the event of mataria! infermation coming to
the attention of the emplayer substquent i the conclusion of the somtract of
employment, efther because the employes has tnisrepresented himsalf or failed
to disclose soch information, the employer may convene s discipiirary mguiry
on this basis,

# Prinstoe 1 Harmooy Farmishers (Py) Lid Dre Ellerk suypra at 15960,

HL{2005) 26 1L] 181 {OCMAY,

* ‘Misrepresenitation and an employee’s faflere o dhslose information 0 & prospective
emplover’ (3002) 13(1) CLL 5 at 5.
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The fact that the employee has performed satisfactorily with the current
employer prior to the discovery of pre-employment misrepresentation will not
bar his employer from instituting disciplinary action® In TAWL oho
Louay/Valkswagen (Phy) Ltd* the commissioner found that even though there is
no employment relationship in existence at the time when the emploves makes
the misrepresentation, the employer was entitled to dismiss him. In the present
case the employee hed substantially overstated the szlary he earned i his
employment and was appointed in a more senior posttion by his employer as 2
consequence. The arbitrating commissioner upheld his dismissal pursuant o a
disciplinary inquéry on the basis that his misrepresentation during his inferview
and the continued lies regarding his earnings during the course of his
employment “had clearly rendered the trust relationship intolerable” 3

Epams o Protech™® concerned an employes who named a particular referes
and ciaimed in her curriculum vitse to have worked for the referes as a
qualified hairdresser, One month after the conclusion of the employment
comniract, the employer chocked her references and learnt that she had in fact
only been employed as an apprentice hairdresser and mareover had not worked
with her referee during the period of employment there at all. The
commissioner accepted that the dismissal of the employee was substantivel ¥
fair, and observed that, althongh the employer had failed to check on the
employee’s credentials before deciding to ernploy her, this alone did not detract
from the fact that it was expected of an employee to act truthiully when
applying for & position,

23  Failure to disclose material facts

 See egr Atrct 0 Eskomr Pensioe & Prooiden) Cund [1996] 7 BLLR: B38 {IC); Ndlews & Tramsmet b
. Portuet (1997) 7 BLLR 887 (1),

¥ {1003) 4 BALR 497 {CCMA).

% TAWLT pho LarmuyVolksunegen (Phy) Lid supra ot para 23,

# (2002) 7 BALR 704 {OCMA). See too Hock v Musib Electromice (Pry) Lid {1000y 20 [L] 345

{LC).
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The employer's recourse to dismissal is less certain where the emploves has not
actively misled the employer with his misrepresentations, but has simply failed
to bring certain facts to the employer's attention. As a general rile, a prospective
employee is not obliged fo disclose potentially prefudicial information to his
employer. In terms of the normal contractual principles of the cornmon law,
such a duty will only arise “where thers is a special relationship between the
parties and the one party knows of the other’s ignorance of material facts, ™

Grogan notes that “an employee is obliged to disclose prior misconduct .. only
if such misconduct has a bearing on the relationship to be forged with the new
erployer.*d! He further stabos that:?

‘Such a duty may arise where the nor-disgosure amounts to fraud, Tn the

present context, non-disclosure will be deerned fraudulent where the past

misconduct wonld render the prospective employee iofally unfit for the
employment offered.’

Thiz will invariably depend on factors such as the nature of the position
held by the employee and the natire of the misconduct committed lry the
empioyee. In SACCAWU obo Waierson 1 JDG Trading (Pty) Lid,# the employee
applied for a pesition as a bookkeeper, knowing that he would work with
maney in the debtor's department, and had failed to disclose his previous
eonvictions for armed robbery and theft, The arbitrator held that:

" ‘Corsidering his work environment and ihe dogree of trust necessary, [ am of
the opindon that his non-disclosure of that infortation ameaunted ko frand, He
murst have known that that informatiom would render him unscitabla for the

position and, by means of omission, failed 1o disclose a material fact.

The employer must ensure, however, that such cases are treated
consistently. % A warning tn this regard was sounded in NUIMSA obo Engeliredht

2 Wille's Principles of Sowth Afrisan Lae T ed, 336, See also Milner, MA ‘Fraudulent non-
digelmsure’ (1567) 74 SALT 177,

N Warkplace Law 6% ed, 137 fookote 5,

a4, ;

1 [1994] 3 BALR 353 (IMS5A)

“H Ses gemerally, NUM & others o Ameon! Coltieries & Bedustrial Cperadions [2000] B BLLR 350
{LACY; mpalz Fistinum Lid v NLIM [2000] B BALR 953 (IMSSAY FAWU ol Thheti and Com-Cale
Bottling (East Lomdan) (2002) 23 TL] 1485 (COMAY Uinited Transport & Alticd Unistt obg St
nd Meprorail {1} {2002) 23 ILT 2344 (BCAY; See also Grogan, |, ‘Parity revived: When prior
warings do not apply’ (2000) 16(2) FL 17; Le Row, PAK ‘Comgistency of disciplinary
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v Delte Mator Corporation S where an employee who was dismissed for failing to
disclose previous act of dishonesty in his job application form was refnstated by
the arbitration commissioner, on the basis that the employer had previously
condoned such misconduct by another miﬂoyee.

In Hoch v Mustek Elactropies {Phy) Lidts ghe company discovered some
years after the applicant’s appointment that she did not possess qualifications
she claimed to have when she was €mployed. Ms Hoch was dismissed after 2
disciplinary inguiry and appeal for misrepresenting her qualifications, The
company conceded that the diplomas in question were not indispensable to the
adequate performance of Ms Hoch's work, but contended that, had it been
knowm that she had misrepresented her qualifichtions, she would not have been

appointed because the company placed a premivm on honesty,

The Labour Court found that Ms Hoch did not possess formal qualifications i
either accounting or teaching, as she had elaimed, but had merely completed a
secretarial course in which ene of the subjects had been "accounting”, Since she
had persisted with her claim that she passessed the diplomas - once during the
course of her employment and, again, in her disciplinary and appeal hearing - i
could not be said that she had merely macle an error of judgement. Fven though
Ms Hoch was an emplovee af long standing and the disputed qualifications
were not directly relevant to her work, the comnpany justifiably considered her
dishonesty to be serious encugh to have iimparahl}r damaged the trust
relatiorship, The court keld that an emplover has a prerogative to set standards
of conduct for its employees and to deride the proper sanction if that standard is
transgressed. The application was dismissed,

action: NLUM & ansther p AMODAL Collieny b8 Armof Coilisry & anothey’ [2000) & BLLR 859
{LCY (2000) 10 CLL 28 and ‘Individual Labour Law’ in Chengie of of Crarrant Labour Law 2000
Th Tar 13,

= [1908] 5 EALR 573 {CCMA),

# [1994] 12 BLLE 1385 (LC). An employes wha exaggeratod her werk experignes as an
electrician in order to abtain employment was held by the arbitrator in Lemvace and GMT South
Africa (2004) 25 IL] 1540 (BCA) to be gullty of fraudulent misrepresentation, which usHed
dlismissal



It should be noted that there is as yet no case law to indicate when the
employee's failure to disciose information of a perscnal nature, for example, his
ill-health or financial status, may constitute materiel disclosure, which may

justify dismissal. Indeed, our courts have held, for examgple, that an employes’s

ngolvency through ne fault of his own does not fustify termination of his
employment es credit manager on aperational grounds. <

The preceding discussion has revealed that one of the incidents of
coniract of employment is that the employer i subject to certain implied duties,
The most central term is indisputably the fmplied term of mutual trust and
confidence, which from the perapective of the obligations imposed wpen the
employer, has been expressed as a duty upon the employer not, without
reasonable and proper cause, ko act in such way as would be calculated or likely
to destray or seriously damage the relationship of trust and confidence existing
between the emplover and fis amployees,

The implied duty of mutual trust and confidence s incressingly
emerging as an overarching consideration in contracts of employment. On the
other side, the corollary of the emplayee’s implied duty of mutual trust and
confidence is for the employes to co-operate and to demonstrate lovaley and
good faith in his or her relation towards the emplover. If anything, the recent
frends in case Jaw demonstrate that in the Feld of [ahour relations a premium is
placed on heneaty because conduct invalving moral turpitude by emplovess
irretrievabiy destroys the trust upon which the employer-employee relationship
is predicated. This trust, which the employer places in the employee, is basic to
and forms the substranmm ef the relationship between them. A breach of this
duty goes to the root of the contract of employment and of the relationship
between employer and ern]:xk-}"ee. The next section considers entraprrent in

* employment context.

¥ Spifkermm v ABSA Bank Ltd (1997) 3 BLLR 287 @C).
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3, Entrapment and Labour Law

In their effors to address massive financial osses due to employee
theft, employers have rescrted to myriad strategies® - some have heen
successtul and others have failed, Foremast amongst strategies for combating
employee theft is entrapment and to a latge extent application of the concept
of derivate misconduct. The feit motif behind the use trapping system in
employment is mose cogently summed up by Grogan as follows:

‘As employers struggle to contain ever rising levels of shrinkage, many are
resarting o employing “undercover AgEnls” to tempt workers to expose
dishonest inclinations, These "agents” pase a5 receivers of stolen goods, and
arrange illicit transactions. When the emplayees succumb to temptation, they
are caught red handed and dismissed. Courts throughout the world hava
recogrised that entrapment f5 morally dubious, but effective: effective
because it secures the arrest and conviction of crimingls whe might otherwise
ot be caught; dubious because it can result in the conviction of fhose wha
might never have gone wrang had they suot been tempred. "4

Similarly, Hutchison has put the matter extremely well;
‘The primary purpose of o trap in the emplayment sphere is not to obtain &
eriminal conviction but to radice theft in the workplace. A oo strict an
approach towards such evidence would fafl to take infe account the

warkplace. The employment relationship s clearly more intimate fhan that
between the State and the individual "5

# Emplogrors have shifted their emphasis from pro-amployment Screening [o troghar interos)
conbrals, ranging from Hghtened security to the use of tndercover surveillance. O palygraph
test; Mahlagu © CIM Deltak, Gallant v CIM Delsk (1956) 7 JLf 546 {IC; Marsushe o Cash Poyemmmster
Services (Phyj Lid [1997] S BLLR 639 (OCMA); Harmse & Rainben Farms (Pt Lid (WELT28Y: Sosibo
& athers v Ceramic Tile Market (2001) 22 11] 311 {COMAY; NUMSA obo Mankze & athers/t onsoold
lmplement & Farm Equipmon? (Life) [2003] & BALR 005 (COMAY SACCAWLE obe ChnkeMass
Discourters [2004] 6 BALR 767 (COMA); Heasen gngd Sparkport Pharmary (2004) 35 [L] 618
(CEMA).  Christianson, M ' “Truth, lies and polygraphs’ (1988) S1) CLT. 1 and TFalygraph
testivg in South African workplaces: “Shisld and sward® in the dishoresty defection veraus
campremising privacy debate’ (2000 21 117 15, Tohnser, 1. ‘Espy vs the right priviacy:
Workplace monitoring aned techualagy surveillance’ (20003 11 D Refas 54; Tredous, C. & Pooley,
S Folygraph based teating of deception and tuthfulness: an evaluation and commentary” {2001}
Z1 17819 Collies, D. Truth or dore: what lies bensath the polygraph test? (2001} De Reters 24.

* Sibrgramma 10/ 2000 quoted in the case osf Mrtrovmi awd 84 Transpert & Allied Workers Limion
o Eehalf of Magageda (2002) 23 J1] 1681 (BCA) at 1646 FL-L

**Tha éntrapement of employees: Cape T Cfty Coumerd v, SAMWLT (2000) 105) CLL 45, 48
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Given that entrapment evidence is, in principle, admissible, what
happers when a dismissed employee challenges the substantive fairness of
his or her dismissal because of the way in which the undercover operation
- was carried] out? Three major questions arise when methads used to adduce

evidence are tmproper or unfair:

= 1. Is an employer entifled o entrap an employee for the purposes of
obtaining evidence to show that the employes is puflty of misconduct?

i 2, Should consideration be given as to whether correct procedures for
undercover operations as set out in section 2524 of the CPA may not
have been followed, and if so, what effect does that have upon the value
and/or admissibility of the evidence?

HEEE 3. If undercover operations breach emplofee’s constitutional rights, does

— the employer's legitimate interest in reducing shrinkage override any
prefudice suffered by the cffending employee?

Bulbulia DP answered the first question in the affirmative in Lawrenes v |
- Kuper & Co (Pt} Lid 5 where the employer had hired & security guard to lure
the applicant into doing business with him during the applicant's warking

hours. In motivating its decision, the court Iaid down the tollowing principles:

{i) thLﬂiﬁgﬂ.‘igﬁaﬂj&ﬂﬂZ{A},Hﬂhﬂﬂ]Adﬂ‘hﬂdﬂhﬂpaﬁapam
= whe, with a view to securing the conviction of another, proposss certain
cﬁrﬁ:m]cm:dmtnhmandﬁnmﬁmmihl}rmhspmmm Ity othar

Ko words, he creates the occasion for someone else to commit the offence.

Fat {ti) nregeneralml!ﬁbaerﬂdbyﬂsemiu&ﬂﬂwmidmnfhaps[asweﬂ
35 that of spies, informers and private agents) should be teated with
caution bacause they are paid to procure sudh evidencs,

= (i) In S Chesane 1975 (3) SA 172 (T} McEwan | pointed out thal: “persons waed
as fraps may have a motive in giving evidence which may cutweigh their
regard for truth”, and that "such may inclnde the earning of a monetary

. reward”,

v} In the popular view it fs regarded a3 somewhal unfair, if not unethizal, b
caich autaonmhymnfampandﬂmmm&asapﬂmimnlﬂnga
frap is generally leoked upon with disapprobation,

(v} Man}fﬂ'li'lmb!ﬁmulﬂﬂtﬁhmﬂd'beumdmﬂ}'mammﬂfhdrwm
order to deal with elusive criminals wha cermnt otherwise be brought to
boak.

¥ (1994) 5(%) SALLR (IC), [1994] 7 BLLR 85 {iC).



————

fvi}  Leavingaside traps use in oriminel cases, itwoeld appear that the employer
may sometimes be hmdwithaﬁhmﬁmh&neumripfmwhanifbemm
riecessary for him to empioy the services of a private investigator in order to
obfain comerete evidence against an emploves who i suspected of being
imvelved in same improper conduct such as accapting bribes, or paseing on
mdgmmm:mPeEMrs,m-ofdmling in dagga or other harmful drugs
with feliow employess,

{vif)  There is np repson an emplovee may not be placed under surveillance
in such th\:um:rm‘vhy A

(Vi)  The information or evidence so obtained showld then be used to confront tha
empisyee and shmﬂdﬁxmthehﬂaisﬁxgiu‘inglﬂma%mh!gorema

(i) Should the emplayer however decicle to hold a disciplinary inguiry, then
the cogency of the investigator's evidence, fhe seriousnees of the affencs ar
contravention, r.he:‘merestsufﬂmcom;umy, and the?\fwkre:n‘rdafﬂ'm
employee should determine, infer afis, whether he or she should be
swmmarily dismissed ar be given a [esser penalty,

L

31 Cable thieves

Helping out with some cable needed to run electricity to a container
used as a day care facility for children in Fhayelitsha township proved to be
the downfall of two electrieity department employees of Cape Town City
Council. Unfortunately, for the emplayees the female wearing provecative
clothing who I1adperxi.ultem{}rht!gged them to sell her a cable was part of the
crew of undercover agents. A disciplinary hearing convened and the employees
were charged with breach of trust and dismissed. In Cape Town City Courncl v
SA Muricipal Workers Union and others 22 the council had engaged the services of
private investigators to trap dishanest employees. This was part of the council's
action of stemiming out the scourge of cable theft.

The dismissed employees challenged the fairness of their dismissal
before the CCMA. The Commission referred the matter to the Labour Court
for adjudication as a ‘test case’ concerning the issue of entrapment in labour
law. The question was whether the dismissal of the employees was fair?

Although his lordship did not deem it necessary to decide whether or not the

5 (2000) 21 L] 2409 (LC).
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use of the trapping system is inherently unfair or not in the context of an
employment relationship.

After a thorough enguiry into the pertinent law and academic thinking,
Acting Judge Stelzner found fhat evidence of the entrapment was ot
admissible in the circumstances that prevailed in that case. He was at pains,
however, to state that he would be ‘reluctant ¥ not undikely to hald that a
system of trapping (obviously properly constrained) may never be fair in
employment context’ 5 The judge goes on to say that law enforcement and
the pursuit of justice would be impeded i the evidence obtained in 2 trapping
situation were exciuded provided the use of entrapment is properly
scrutinised and constraied. x

Stelzner AJ pointedly put the central iszue ax follouwg: =

“he conduct of & trap/s is inevitably, in the absence of legislatuze intarvention, in
itself unlawfizl (as the inciter or acootmplics to the crime comemitted) and yet hat
very conchuct secures the conviction of the person ‘repped’. The concern is that
i such sitvations otherwise ‘inncent’ peracn, nat predisposed to crime, are
induged to viclats the lawr by the police ar other government officials,’

The court also noted that section 2724 of the CPA provides gitidelines to
deal with the issue of entrapment in the employment context. In this regard

Stelener A stated:
Tam of the view that guidelines and parameters not less righd or strict than
those set out in s 2524 of the CPA should be applied in the cantext of the
employment relationship, This is A3SUming, of course, that entmpment /use
of the trap system should be allowed at all in the empioyient content."s
Counse! for the emplayees further argued that the trapping in the
workplace should be deemed impermissible Put differently, an employer

who instructs a person to act as buyer of stolen goods comes to court with

* Cape Town City Coumeil t SA Municipal Workers Lioer gl athere Bk 34E,

™ Cape Toun: City Courel v SA Maisicipal Warkers Linion and ethers ot 2926 [-2427A,
¥ Cape Town City Councit v SA Mumictpal Wirkers Linion nnd others at J338,
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unclean hands® Empioyers should not therefore be allowed to defend
themselves against an unfair dismissal action with evidence obtained by the
unlawiul conduct of its own agents, In assessing the faimess of an employer's
decision to ferminate, should the court fake into account the fact that the
employer’s hands are not completely clean? This is 50 because the offending
emplayees were [ured into committing misconduct.

Although the argument may seem compelling, for Grogan it misses one
eazantial point: 5

“This is the fact that emplayers who set fraps are normaliy sesking to protect
their property. If the state is alipwed }a use trapping technigues in
appropriale circumstances t combap crime, there s nor reason in fairness
why employers should net ke allowed o, do so where there is no other
reasonalle way of cantrolling internal ﬂse.[tﬁf, ae {5 nniversally accephed, the
employment relationslip is hased on trust, employees should be expected to
resist temp@tion when it comes o Hlegally profiting at their employer's
expense.’

[n findings that the dismissals were both substantively and
procedurslly unfair, it appears that the court was strongly influenced by the
agents; that the agents had acted in bad fajih by playing on the sympathies of
the employess alleging that they needed the copper cable for the use of
underprivileged children and by the female agent wearing provocative
clothing. The agents had approached the employees several times in an affast
to persuade them o commit the offence. The agents had also undermined
their credibility by dishonestly pocketing a share of the monies paid o them

by the council for the burpose of buying the cable,

The court described the two empioyees as ‘innocent’, but were lurad
into commilting an offence by the conduct of the investigators, and

% The dlean hands doctrine traditignally emanates from equity. Enquity law principlas were
developed based on the predominant ‘faimesy’ characteristic of equity mch as “equity will
ol guffer 4 wreng to be without o remely” or “he whi comes o equity mast coma with clean
hands’, 5ee alsa Chafee, 2 ‘Coming into equity with clasn hands’ (1947} 47 Michigar LR 77
Payne, | *'Clean bands™ in derivative actian (2002) Cumbrvidge LT 76; Kahn, E Cantact and
dMercantile Law Through Coees (1988} ak 44 para. 205,

& To eateh a thigk: Entrapment in the warkplace’ (2001) 17(1) EL &, ¢
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prejudiced by the use of the trapping method used in the case, The court then
concluded that the evidence was obtained n an Improper, or at the very last
unfair manner. The court went further to say admitting evidence in the
present case would be detrimental to the interest of justice in the context of an
employment relationship, and unfair to the employees,

In determining the issue of approprizle remedy, the court held that,
there were no facts put forward to suggest that reinstatement would be
intolerable, The court found that the trust relationship had not been
irteparably destroyed since the two respondents remained in service from the
time their offerce was discovered, unt] the day of the outcomes of the
disciplinary proceedings, which took six months to complete.

The Jessons of the aforegoing are that employers should be allowed +o
nse entrapment to control internal theft. With the encouragement of the
decision in Cape Town Municipality, Grogan sums up the key lessons for
employers and employees as follows: i

‘Firstly, trapping a8 such will not necessarily be held to be unfair. Had there
been independent evidence o link the employes with other proven thefts, the
case would probably have had a different autcome. Tzapping is permiseible
when fts object is to identify a thisf. Tf the trappers had been less zealous in
their efforts to involve the employees, the Court would probably have taken a
differant view. In other words, a successful trap should not form the sole
evidence Jink against the trapped employee, but should be supported, even if
circamstantially, by other eviderce linking the employess concerned to
dishonest practices other than their dealings with the trapper...the
requirements of the Criminal Procedure Act are merely vardsticks for
assessing an employer's actions in ‘particular cases, So dishanest employees
should net regard the fudgment as an indication that they will never be
dismissed if they dispose of their emplayer's praperty for personal gain to an
undercover operative, ™ .

32  Gold smugglers

# Ta catch o tdef: Entrapment in the workplace' (2001) 17(1} EL 8, ak10.



It will be recalled that trapping system has it roots in the advent of
South Africa’s diamond and mining indusiry at the turn of nineteenth
century. The prevalence of smuggling around South African mines centinzes
to this day. The case of NUM obo Mihawani & 3 otherstd provides a good
fllusiration. Three employees were dismissed for dealing with gold
comcentrate, An undercover stint was set to trap the three employee suspected
of smuggling. The traps were conducted under the supervision of the Director
of Public Prosecutions,

In considering whether the evidence adduced as a result of undercover
surveillanice was admissible, Comméssioner Talane remarked;

I the present case the facts fall far short & rafsing a defence of entray
Because the police did no more than create an oppartunity for the accused to
commidt the misconduct. For instance, Malsmela waa driven by s own greed
to make extra meney... Thers is no evidence that e employees were enticed
or persuaded to commit the mdscanduct. ... Before the trap was set up there
Wwas a suspicion already that Malemela i trading with geld.,

The commissioner found that the conduct of the police did not go beyond the
requirements set out in secton 252A (1) of the CPA, Burther that the empleyer
in setting up the trap with the assistance of the police, acted within the
statutory parameters laid down in section I52A, therefore the evidence
obtzined was admissible, y

It was held that in stealing their empliyer's property, the dismissed
employees breached a rule of conduct at the warkplace, The rule was
reasonable &s its purpose was to protect the employer’s cornmercial integrity
and that the employees were reasonably expected -to have known the rule,
Further that the employer was entitled fo introduce such a rule and to imposgs
a penalty to employees who breached it. The destruction of trust in an
employment relationship rendered the continuation of the employment

W Sew ep. Free Statc Business Services p NUM obo Bolale [199%] 12 BALR 1453 {MMSSA)
(emplayee dismissed for participating in a achema 1 atea] geld concentrate).
 Unreported award NP 506-0, 0310, 2001,
B NLIM ol MMihwmani & 3 oshers at 100



untenable. Accordingly the dismissals of the employees met the requirement
of substantive fairness,

3.3 Stock losses

After discovering stock losses that brought it to the brink of financial
collapse, the employer fn Lowweld Implement Farm  Equipment (Life)s2
introduced a nember of control measures and eventually engaged a private
investigator. Seven employees, including the three applicants, were
dismissed. The applicants contended that their dismissal wag unfair because
their guilt had not been proved, because the company had unfairly entrapped
them, and because the sanction of dismis®l was not permitted by the
company’s disciplinary code for the offences with which they were charped.

The commissioner held that employers are entitled to use entrapment
to identify dishonest employees, especially when the employers are suffering
recurrent and serious loss. There was no evidence that the applicants had
beent pressurized into co-operating with the trappers. The commissioner
noted further that the applicants had consented to polygraph tests, and ha
not challenged their results; the test results were accordingly accepted as
corroborative evidence. The commissioner held further that the applicants
were aware of the rule against theft and accepted the applicants’ claim that
the respendent was bound by its disciplinary code to give more than a final
warning. Their dismissal was accordingly fair.

Mbuli and Spartan Wiremakers CC® provides ancther example of a
resort to frapping system in response to severe stock Insses, Mnsli, 2 machine
operator and a colleague were suspected of being responsible for some of the
_ stock disappearance. Two separate informers notified the corporation abowt

2 NUMEA oo Ngnkne & ebhersTomeid Implement Farm Eqaimend (Life) [2003] 8 BALR 909
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Mbuli and colleague's nvalvement in stealing the company's products, A
irap was then set on the two emplayees; they were dismissed shortly after
being found guiliy at a discipiinary hearing for selling company products
outside the corporation, The employer arranged with a thivd party to pose as
2 buyer for the corperation, and to approach Mbuli with a view of cheaply
purchasing the company’s products,

Or the procedural fairness and the use of entrapment technigues, the
arbitrator found the statutary guidelines contained in $252A of the CPA were
instructive.  Loveday outlined a summary of factors to be considered in
dealing with the issue of entrapment in the employment context

*  ‘the nature of the offence-raking into ascount the prevalence of the
olfence and the serjousness of the offerce;

= the availability of other bechnigues for the detection, investigation or
uncovering of the comenission of the offence, ar the prevention

. ndwe&mmnmagepemnlnﬂmpmiﬁmufﬂ]eammedwhe
indured to commit the offence:

* the degree of persistence and number of atiempls made before the
aconged sucevmbed and commitied the offence;

* the type of inducement used including the degree of deceit, trickery,
misrepresentation or reward:

" the timing of the condnct-whather the brapper instigated the offence

ar became involved in gn existing unlawhri activity;

* whether the conduct involved the exploifation  of human
characteristics such as emotions, sympathy or Fiendship or an
exploitation of the accused’s personal, professional ar economie
circumstanges, )

= whether the trapper or agent hag exploited a particular vulnerabiliry
of the accused’s snch as 2 mental handicap ar a substance addiction;

* the propertionality bstween the invelvement of the agent as
compared to thal of the acosed;

*  any threats implied or expresead against the accused;

* whether before the trap was set there existed any suspicion based
upon reascrable grounds that the accused had committed & similar
offence;

®  whether the agent acted in pood faith or bad faith.”

= Nl e Spartmr Wirersskers OO At T133[-11344.0,



Loveday eloquently justified the use of ENtrapment as a means of
identifying dishcnest employees and deterring others as follows: &

In the current envirorment of massive loases incurred By buginess dus to
staff theft of company product, an employer should be entitled o use
whatever lawful mechenisms are availahle & curb such theft. In exceptional
cases these mechanisms may indesd fnelyds entraprient provided praper
constraing are applied.’

The arbitrator found that the undercaver buyer merely provided an
Spportunity for the accused employees to commit the offence and did not go
beyond that. Far from being an innocent man who has been led astray by
unfair inducement, the arbitrator found that Mbuli was a willing participant.
He therefore found the evidence acquired as a result of a trap to be admissible
and that i did not Impact negatively on the fairness of the applicant’s
disrmissal,

The applicant employee had indeed removed and gave the three rolis
of wire without authorization to the buyer. Thus, contravening one of the
most fundamental rules of the workplace by stealing from his employer for
personal gain, in the process damaging the truat relationship expected
between employer and empioyee. However, the arbitrator found that the
empioyer had been inconsistent in dismissing employees whe were guilty of
theft aor gross dishonesty. The arbitrator concluded that in the circumetancss
the dismissal was an appropriate sanction,

Nehabeleng v Team Dymamiv® fs another variation of the theme. The
bare facts were that Rose Nchabeleng was found guilty of theft and gross
dishonestly i that she unlawfuily assisted or aided aimﬂ.mr PETSON to remove
CNA property. The employer relied on evidence from video footage, which
was laken by investigators that were hired by CNA, who were tasked to
vestigate shortages in the store, The employee maintained that the

** MEult o Sparfan Whrtamakers CC supra st 1341,
 Unreperted decision [MP1215-01].
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investigator hired by CNA framed her. She denied seeing that ke put the bool
in his pants or that she assisted him in any manner to steal the company’s

goods.

Commissioner Zeeman found that no evidence was presented to show
that prior to the trap being set, reasonable grounds existed for suspecting the
applicant. The investigator had Played on the emotions of an honest
employee by stating that ke did not have enough money to buy the map
beck. She also found that the average person in her position would probabiy
also have been induced to commit the misconduct as a fellow staff member
who needs money, On the facts, the commissioner considered Nchabeleng's
dismnissal to be unfatr, .

Also noteworthy s SACWLT  obo Cleophas/SmithRliine™  where
entrapiment came under consideration, Cleophas was suspended pending a
disciplinary inquiry and subsequently dismissed for theft, The company
alleged that he had ccliuded with a security guard to remove company goods
from the employer’s premises in his car, and claimed that Cleophas had been
introduced by & security guard to a fellow employee he could “work with”.
They planned ta drive through the factory gate while the security guard
pretended to search their vehicle. The security guard agreed that, in refurn for
@ portion of the stolen goods, he would turn a blind eye to any goods he
might see. The security guard reported the matter to his superviser who
equipped him with a video camera. The security guard amassed a huge
amount of stolen goods which were eventually returned to the company.

Cleophas denied that he had been involved in theft and claimed that
uniair methods had been used to entrap him, He also pleaded that his
dismissal was unfair becayse it had, in fact, cecurred when the company had

¥ [1995) 8 BALR 957 (CCMA),
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purportedly suspended him, and that other employees who had been caught
stealing had been permitted to resigr.

The commmissioner noted ihat ertrapment ocours when 4 person i
tempted to by another to commit a wrong he would not otherwise have
comumitted. The security guard had merely suggested that he would not
repart Cleophas if he saw him with stolen goods. This did not amount to
enfrapment On his own version, Cleophas had been predisposed 1o
wrongdoing. In any event, he had not complained of having been entrapped
when he was first alerted that he was under suspicion or after he was
suspended. Even if Cleophas had not himself temoved goods from the
premises, the employer was justified in dismissing him because he had
actively colluded with other employees who had been permitted to resign
Wwas irrelevant as there was no evidence that the company had acted
arbitrarily in his case. An employer may be abie fo justify such inconsistency
or differentiated action, Generally, the prounds such as the emmployee’s
disciplinary record, the serjousness of the transgression, or changed
circumstances, which mada it necessary to take a different view, may fastify
inconsistent enforcement of the rule. The dismissal was upheld,

* The case of Phadu & others/Depariment of Health: Free Sinfet invoived
dismissal of employees as a result of an undercover operation for selling
without authority for their own gain, medical supplies belonging to the
company to a trappee. The employer empioyed undercover ‘agents’ after
experiencing increasing stock losses over a long perind. At a disciplinary
hearing Sekoto an accused employee denied that he sold depot stock to
anyone and said he did not know why he was dismissed. On the other hand
his fellow perpetrator, Mpho contended that the undercover agents lured him
Into selling stock. The agents testified that they did not foree the applicants to
sell the stock to them.

# |2004] 2 BALR 167 (PHWSBC),
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The iseue to be decided by the arbitrator was whether the dismissals of
the applicants were fair and whether the agents conducted a fair trap or not.
in assessing the evidence of both Hie agefi= and the applicants, he concluded
that the evidence given by the Agents swas consistent and sppropriate. The
arbitrator described the employsees’ evidence as “self-exculpatory nonsense”
2s they contradicted each other. The arbitratar accepted that the respondent
cid experience severe stock lnsses and resorted to other measures in order to
catch the thieves before resorting to the undercover operation.

On the question of entrapment being fair or not, the arbitrator found
that the operation was properly authorized by the relevant authorities, alse

that there was no nesd to ask Permission from the Director of Public

Presecutions as required by section 2524 According to the Arbitrator some of
the provisions provided for in 52524 need not be literally applied in the
employment context, but should be changed to suit the employment and that
each case ought tn be fudged in ifs own facts, Further that, the agents
conduets were in line with the s2524 as they fust offered an opportunity to
commit the offence in question and that the evidence obtained by the
operation was admissible. The dismissai far misconduct mvolviné- turpitude
was siubstantively fair,

In NUMSA cbo Abralam/Guestrs Wheels® the commissioner was called
to determine the admissibility of evidence obtained by videotape during =
frapping exercise and also whether the dismissal of the employee was
substantively fair (procedural fairmess was net in dispute). The applicant in
this case was employed by the respondent ag a dispatch clerk and was
dismissed after he had written False tnvoices for the sale of rims, which
belonged to the respondent, to an undercover agent and receiving money
from the agent in return,

¥ [2004] 4 BALR 530 {OCMA).
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The applicant contended that the agent's evidence should not be
admizsible as it was obtained by means of & trap. Videotape evidence was
tendered to prove acts of misconduct The commissioner had to determine
whether such evidence should be accepted or npt, On the fssue of privacy
which was alleged to have been infringed by the fact that the evidence was
obtained by a videntape. The commissioner weighed the interest of both the
employee’s right to privacy and the empioyer's Property and economic
interest. And concluded that no confidential or personal Information of the
employee was recorded and that no privacy was infringed and found the
employet’s interest to be on a top leve! than the interest of the employee.

The commissicner found that the videbtape was admissible because
the applicant was not lured into committing the offence, but was mereiy
given an opportunity to do so. It was accepted that the employer was
experiencing stock loss (rims) and had no alternative but to find out what was
happening to the rims, The commissioner found that the conduct of the
employee ‘manifested dishonest intent’: as & consequence dismissal was a
proper sanction in the clroumstances,

The most recent addition to this growmng body of case law is Caji &
Africg Persornel Sevvices (Pty) Lid ®The factnal aspects were an emploves was
dismissed as a result of a tap. At the disciplinary hearing Caii pleaded gufity
o theft and the selling of a client's property withont authorization. The key
was whether the evidence obtained by the private investigator was properiy
cbtained in a fair and just manner,

It was argued on behalf of Cajl that the evidence should not be
admissible in that it was obtained as a result of a trap and that the investipator
had induced the applicant to take part in & criminai act in which he himself

™ (2005) 26 JLF 150 (CCMAY, Dealing with the admizsibility of vides recordings was a case of
Mitako o Costimissioner Diale and offeers {20043 25 IL{ 1067 (L) where it was held that if a party
wished to place relevance on a viden tecording used in & tribunel, 2 had to be anthenticated,
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partook. The employee was never suspected of being involved in thefi or
selling of company property. Further that, the applicant could have been
disciplined on the basls of the information allegedly given to the investigator
by the employees from the neighbouring business, In opposition, the
company asserted that the employes was merely presented with an
opportunity to commit the offence / misconduct, £s most beople are presented
with on daily basis during the ordinary eourse of life,

The commissioner then scrutinized the evidence by both the
investigator and applicant and found that their evidence contradicted each
other. The investigator testified that the applicant called him severa] timas to
arfange the finalizatton of the deal, but cording to the applicant the
investigator was the one who persuaded him. As a tesult of the two
conflicting versions, the onus shifted to the emplayer to present evidence,
which will show that the applicant had not been induced or forced to take
part in the commission of the misconduet. The commissioner Was not
convinced by the investigators’ evidence and rejected it (as it was not
properly obtained), he alsc found the investigator tn have had a vested
interest in the outcome of the matter in that he sold far RS 000 the video kape
containing the evidence which led to the applicant’s dismissal and further
demanded a RS 000 in order for him testify at the arbitration,

Reference was made to the Cape Towm City Council case and to section
252A of the CPA. The commissioner commented that a strict approach should
sp-el:iaﬂy- be followed where it sppears that the investigator had a vested
interest (payment) in the outcome of the investigation.

On the facts, the commissioner found that the company failed to bring
evidence indicating that the applicant was not induced into committing the
offence/misconduet.  The collapse  employment relationship,  the

™ Caji & Afvien Paramitnel Sorpices (Fiyh Lid ap 1508,
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commissioner concluded made reinstatement” not a viable option The
employer was ordered to compensate the employee,

The Canadian case of Reging v Bonnar™ stands as an important
compsanion to our fuﬁapmdeﬁce. In the wake of shrinkage preblem, the
employer engaged a private detective to conguct an investigation, The private
investigator ‘in a workman's clothes’ presented himself to Bennar as an
independent contractor who wanted to Buy locks. The two parties met at the
employer's storeroom. The respondent showed him the lacks, but the
detective indicated that he was not satisfied with the price. The respondent
then reduced the price with no authority and sold 15 Jocks worth $100.00 for
$10.00. The two parties had another armangement according to which the
investigator had to collect paint that he wanted ta buy, from the respondent.
The pzint was worth §15.00 per galion, but the respondent again reduced the
price and sold it at $5.00 per gallon. In both instances the sespondent after
being given the money was seen putting the meney in his own pocket.

Evidence given by the general manager of company: all cash
transactions were to be made with the cashier. The trial Judge disrnissed the
charges against the employee, The trial Tudge held that “there is clear
evidence that there was implanted in the mind of the accused by Mike
(¥Brien’s actions and words the inducement to commit the offence in arder ta
provide grounds for the prosecution of the acéused®. It js clear from the above
lines that the frial Judge supported the view that entrapment can be raised as
a defence. The court heid that

. O'Brien did not actively instigate the commission of the offanse by the
accused. In ather words, and as T said earlier, the accused was not induced to
commit the offence. He was given an oppartunity and a reason to steal the
articies and seized such oppartunity because of his predisposition to do s, It

™ For am excellent exposiflen on reinstalernent see Okpalubm, © ‘Reinstatement in
Contemporary Sonth Afriran law of wrdair dismizeal: the statutory guidelines’ {199% 115
SALS {Part Tv) 815,

B30 C.OC, [208) £ 55,



wan never suggested to him that he steal the articles. He did so on his own
Indtiative bacanse he had a “ready market” in Mr. O Brieq.

On the issue of entrapment raised as a defence, the court said that
entrapment can be raised as & defence if it was clear that the accused did not
have a prior intention or predisposition to commit the crime he is charged
with. According to the court the ‘agent provocateur must gor beyond
providing ordinary solicitation in order for entrapment to be raised as 2
defence. The court in the present case found that the detective did not induce.
the accosed to commit an effence where he had no previous intent to do sa,
but merely gave him the opportunity to commit the offence, which he was
already predisposed to; in that case the accused could not raise entrapment as

4
a defemce,

The appeal was therefare allowed; the acquittal of the accused was set
aside and a verdict of guilty entered against the accused on the two charges

against him,
34  Homesty test cases

Four Metrorail cases firmly establish the right of an employer to secure
its financial integrity by subjecting employees to a hornesty test in order to rid
itself of dishonest behavicur amongst its workforce, more so where the
employer had been experiencing perpetnal financial losses. In Metrorai] and
5A Transport & Allied Workers Union on behalf of Magaguia,™ for instance, a
ticket officer with 20 years service and a clean record was dismissed for theft
and dishonesty after failing to issue tickets to “two commuters” {undereover
investigators conducting an ‘honesty test) wha had given him “marked
money”. During arbitration the union contended that Magagula had been
unlawiully trapped, thuos rendering subsequent disciplinary action and
dismissal inherently unfair. Metrorail’s contention was that the employee’s

™ Raging o Bowmar sipra at 69,
™ (2000} 23 JL] 1641 (BCA),
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conduct of walking away showed that ke had something to hide and that the
misconduct was of a ‘subtle’ nature that carnot be easily detected’ and
therefore the action taken by it must be drastic to deter other employees.

The arbitrator found that the frap was justified by Metrorail's
operational requirements, Metroraf harboured suspicion that ticket afficers
were defrauding the company by taking money velonging to the company to
their own private pockets, without lasuing tickets. The arbitrator referred
with approval to the Cape Town Clty Council case and o a note by Grogan
Sibergramme 10/2000 on the issue and requirements to be met when
conducting the trapping system, She was satisfied that the invwstigatirs in the
case conclucted a fair trap, =

As to the troublesome jssue of determining the appropriate sanction,
Steadman constdered (ke employee’s long service and Impeccable record
coupled with the company did not suffer any icss as a result of the
employes's conduct, However the arbitrator was of the view that, the
employee’s conduct which amounted to theft and dishonesty was a serious
form of misconduct which strikes the heart of the employer.emplayee trust
relationship. The employer relied on the integrity of the employee to act
faithfully in relation to money paid by commuters and aceonnt appropriately
for such monfes. Accordingly the company decision to terminate the
employee's services was substantively fair,

The reasonabile employer and oiher approaches’ (2000) 21 [1] 3745 Cohen, T. “the “reasonable
employer” test - Creeping in through the back door) {2003) 15 (2) SAML] 192, Garbers, C.
‘The demise of the “remsonabls emplover” test: Toyute Saush Ayfrice Mators (Piy) Lid v Radee



The grievant in SATAWU oba Sithole/Metrorail™ was dismissed for
allegedly receiving money from commuters withoue issuing tickets. The
employer uncevered the alleged misconduct during an entrapment exercles
forming part of a serles of “honesty teste”, conducted by the company, in
which security officers acted as cammuters. Mr Sithole daimed he had saken
money from one of these “commuters” withaut issuing & ticket because the
ticket office was busy and a queue was beginning to form, He said that it was
common practice to do 5o when this happened. The company claimed that
Sithole had been given a “marked” cgin that had not been handed to the ticket
office after Sithole received it.

The arbitrator held that the Plea of “engapment” holds only when an
accused person was templed into wrongdoing by the person engaged in the
exercise. The South African courts have held that entrapment may be rajsed
a5 a plea in mitigation. Whils empioyers may seek to protect their £ronomic
interests by using traps, the employer’s need must in each case be balancad
against other principles of fairmess, i an entrapment exercise is to be
&ccepted, the employer rmuisk establish that the exerdse is not improper, The
trapping exercise i tasu was justifiable. However, Sithole had been dismissed
because he fziled to hand aver & marked coin to the ticket office, His claim
that he had handed over another coin of similar value was not improbable,
The dismissal was accordingly unfair. Sithole was reinstated without loss of
berefits, ;

SATAWU obp Radebe v Metrorail Wits™ concerned the dismissal of an
access controller for dishonesty and theft as a result of an “honesty test” that

da 5o by the company. That he Bad ghmmdpemémﬁmﬁemmwmheep&mmm
wai no excuse, The applicant had Breachsed his duity ko act in good faith, His dismissa? was
upheld, SATAWU v Cape Metrorat] [2000] 9 BALR 11 (IMSSA) - employes retaining cash
surplus o make good futors shortfalls in takings. The arbitrator concluded that the empioyes
dismiseal was selactive and unfair becange though conduct dishonest, such practice was
commsm ameng the employess,

™ [2000] 8 BALR 554 (TMSSA).

(2001} 22 IL] 2572 (ARE),
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was conducted by private investigatars, Despite being aware that ‘homesty
tmat’ was to be conducted in their areq, like Magapula, Radebe pocketed
“marked coins” used by Investigators as a train fare. It was areued on behalf
of Radebe that he had an outstanding disciplinary record and had a lengthy
service with the company. The undercaver methods employed by the
tompany were assailed on the basis tha "one cannot indulge someons inta
committing misconduct and if that Person capitulates then continge charging
him for such misconduct”, Seen from the union perspective, the ‘honesty test’
Was encouraging dishonesty than eliminating it.

In justifying its decision to dismizs, the employer zsserted (hat
Radebe's miscanduct entails a breach of tru# and coniffdence, resulbing in
irreversible breakdown of the employment relationship. Tt was of no
relevance that the value of money involved wag negligible, what mattersd
was that the company can no longer trust the employee. Tt had placed a high
degree of loyalty, as Radebe was a custodian of the company’s revenue,

In considering the issue of entrapment in the labour law context, the
arbiirator concluded that i can be wtilized in labour law provided proper
measures are followed. The arbitrator put the matter as follows:

'If persen x is charged and found Fuilty of dishonesty, it is by far different if

era we find ourselves in, shoold act in its best interest and should protect fts
commeteial and ecomomic integrity. It would be fair to accept that an
emplayer may embark on such exercies to rid its self of dishonest behavior
and such related elements amongst its ranks. This must, however, be

egainst principles of faimess and should net be Improper or
criminaj,'s

In the case at bar, the company’s use of the trapping system was
appropriate berause it wag encountering continuous financial losses, The
workforce had been informed that ‘honesty test’ was to be conducted as part

—

® SATAWLE on belualf of Radebe t Metrovail Wits at 237712378,
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of the company stratepies of stemming out finanea) haemm-rhnge. The value
of the monay misappropriated makes no difference as the collapsed trust
relationship between the employer and employes had made continued

ticket. Sefara had pocketad coins marked by the investigatars conducting
undercover operation on the trams. Transnet’s Bargaining  Coungil
Disciplinary code, regarded theft as a serioys affence/misconduct, The code

dishonest employee. A sanction of dismissal could not be disturbed,

4 Derivative Misconduct

Derivative misconduct is the serm given to an employee’s refusal so
divulge information that might help his or her employer identify the
Perpetrater of some other misconduct - it is termed “derivative” because the
employee guilty of this form of misconduct js taken to task, not for
involvesnent in the primary misconduct, but for refusing to assist the
employer in its quest o apprehend and discipline the perpetraton(s) of the
original offence, Trust forms the foundation of the relationship between

" (2001) 22 15} 2379 (ARB).
B SATAWY o behalf of Scfra v Metrarai) Sermices Pretary at 23850
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employer and employee. Derivative misconduct is founded on this notian,
There is no general obligation an employees to shars information about their
colleapies with their employers, but at the very least emj:!u}w mist inform
on their colleagues when they know that those colleagues are stealing from
their employer, or that they have been guilty of some other misconduct which
warranis disciplinary action ¥ '

The concept of derivative misconduct fiyst passed fudical scraling in
FAWL & athers 0 Amalganated Beverage Industries.$ The facts in Amalgamated
Beverage Industries {AE]} were that on the day upon which the workers had
agreed te return to work afler an Hlega] strike, 2 temporary driver, who had
made deliveries prior to the workers' refurn, Ywas assauited, Créwmen were
seen leaving the room in which the assault took place, but they could not be
individually identified. With the use of an electronic clock-in system the
respondent identified the crewman {the appellants} who had been on the
premises at the time the assanlt occurred, & mass disciplinary enquiry was
convened at which the appallants faced charges of , inter alia, assault and
tntimidation. They led ne evidence, were found guilty and dismissed. Their
application to the Ilndustﬂal Court (where they again led no evidence] was
unauccessful,

On appeal the respandent alleged that it was justified in disrnissing the
appellants as they had either participated directly in the assault, or had chosen
tommaon cause with those who actually assauited the temporary driver. There
was no direct evidence linking any of the appellant to any particular act in
relation to the assault, and the respondent’s case was based on inference alone.
The appellants argued that it was for the respondent to establish their

* Sce Crogan, [ ‘Derivative misconduct: The offence of not informing” (20043 20(3) EL 15,
# [1564] 12 BLLR 25 {LAC),
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complicity, and that no case had been made out which called for reply, Nugent ]

(25 he then was) suggested thagss

I the fisld of industeial relations, it may be that policy considerations

require mcre of an employes than thet he merely remain pagsive

circurnstances like the present, and that his faflare to assistin an mvestgation
of this sort may in fself justify diseiplinary acton',

In Amalgamated Beverage Mdustries (ABI), the court did not find it
necessary to apply the notion of derivative misconduet, because it found that,
on the probabilities all the disrissed workers “were indeed present when the
assault took place, and either participated therein or lent their suppart to it”,
They were all accordingly guilty of the primary misconduct because they
either took part in the assauls thEma&]ves‘ur had associated with the
assaflants,

In Chawke & othiers # Loo Serpice Contre CC i Lessom Motors® the Labaur
Appeal Court clarified the concept of ‘derivative misconduct’. The facts were
that the appellant employees who worked in 2 certain section of the
tespondent company hed committed acts of sabotage pursuant to dismissal of
a fellow-employee. After several incidents of damage 0 motor vehicles, and
failure of the trade union to become involved and the unsuceessiul
intervention of the police, the company issued an ulSmation o the employees
in those sections. In the ultimaturn the cmnpany.adviaed the employces that
any further sabotage where the culprit could not be idenzitied wotld result in
their instant dismissal. A further incident of delfberate damage to a vehicle
teok place and, after meeting with the employees and the union, the company
dismissed 20 employees. Cameron JA (28 ke then was) held as follaws.e

"The case presents a diffieul problem of fair employment practice Where
misconduct neceasitating disciplinary action is proved, but management is

s FAWL &WHEHM@M&M@:M&M“W&BE
 (1598) 19 L] Tda1 (LAC),
"M&amammmwccwmmmm.tmmm
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Twa different kinds of justification may be advanced for such a dismissal, in
= ; Brassey & others The New Labowr [ {1987) at 93-5. The situation jg posad
where one of emly mwo workers is known to be plarming major and
irreversible destruction, hut menagemant is unable to pinpaint which,
s Bramsey suggests that, if all avenues of investigation have been axhansted, ghe
emnployer may be entitled 4 dismiss both, Such a rase involves the dismissal
of an indisputably innocent werker”

He continued;=

= It posits & jusfication en operationel grounds, namely that action s
necestary to save the life of the enterprise. That myust be distinguished fram
second category, whers the justification advanced is not operational. It is

s lhatftl:uswffhjantgmumiwﬁrfm-htgdutdw whole group is
responaible for or invelved fn the mrsconduect ”
s And furthers N

"'Inﬂmsecmd:aﬁgory,hﬂlhbesafju&ﬂﬁmﬂunfmaﬂhdi&ﬂsﬂa[myw
postulated. The first is that a worker o the group which included the

perpetrators may be under duty to assist maEnggement in bringing the guilty
io book, Where » worker has or mey reasonably be supposed o have

faihtre 10 come forward with the Information may fsel amount @
misconiduct. The relationship between erplaver and emplayes is essentially
one of trust and confidence, and, evan at common law, conduct clearly
inconsistent with that essential warranted fermination of employment.
Failure to assist an emplever in bringing the guilty to baok viclates this duty
and may itself justify dismissal, .’ 2
This approach invelves a derived justification, stemming from an
employee’s fatlure to offer reasonable assistance in the detection of those
actually responsible for the misconduct. Though the dismissal is designed o
target the perpetrators of the original misconduct, the justification s wide
muughmmcmxpaasﬂmeimmmmfit,butwtwfh:wgh thedir silence make

themnselves guilty of a derivative vialation of rust and confidence.

B Chnuice & others v Loe Service Contre CC o Lewsom Motors at para 29,
B Chavke & oihers o Lee Seruice Comtre C fie Lscon Motors at pares 31 and 35,



RSA Geological Services (2 Division of De Beers Conslidatad Mines Lid) o
Grogan & others™® arcse out of a dispute between the National Union of
Mineworkers and De Besrs gver the dismissal of almost the entire staff of a
mineral laboratory, fifteen in number, after a sample intended for analysis
was found dumped down two bareholes in the laboratory grounds. The staff
was interviewed and asked to disclose the identity of the culprits, and to
undergo polygraph tests. None did 80, However, after further grilling, a
worker admitted to discarding the sample, and implicated two others, The
rest of the staff were warned that if they were withholding information, they
could be dismissed. They kept mum. The entire staff of the laboratory below
senior management level was then called fo g disciplinary inquiry and
dismissed. At a subsequent Private arbitration, dhe arbitrator identified fwo
questions for decision; first, whether any of the employees discarded the
sample or fafled to assist the employer in identifying the perpetrators; second,
whether dismissal for either of these offences was fair. The arbitrator fotnd
that the employee who had admied to discarding the sample and those he
had implicated had been fairly dismissed, as welj 29 those who had worked
overtrme during the period in which the kimberlite had been dumped,
However, he ruled that the remaining 10 employees had been dismiased
unfaitly because the empioyer had failed to prove that they had either
discarded the sampie ar that they knew wha had done so,

On review, the parties agreed that the arbitrator had applied twa
criteria - the period cver which the sample had been discarded and the
motive for discarding it, In applying these criteria the arbitrator had relied on
the submissions of the union representatives and one of its witnesses, The
court found that the evidence did not support the arbitrator’s finding that
kimberlite had been dumped only in the period he had determined. The
evidence indicated that the dumping had continued for much lenger. This

% [2008] 2 BLLE 184 {LC). See NLIM & others / R5A Geclogicnl Serpions, @ Dipisin o D Beers
Cansalidnted Mines L14 [200€] 1 BALE 1 (=),
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meant that the workers who the arbitrator had placed outside the net in fact
fell within it, The court agreed with the arbitrator that wilful non-co-cperation
by employees with their employer “can in the labour context constitute
‘association” with the eulprits of a type sufficiently close to be coversad by the
{main] charges”, and that employees who deliberately withhold knowledge of
misconduct by colleagues can be guilty of “derivative misconduct™ ot

The court also accepted that the dismissal of the five employess who
the arbitrator had found were: implicated in the dumping had "been fair
because the probabilities indicated thas they either dumped the sample, or
knew or must have known that their colleagues were doing so. As for the
remaining ten, the court held that derivative misconduct does not weaken the
standard of proof required of emplovers; the :'mpln}rar must prove on a
balance of probabiiities that the employees knew of the principal misconduct
and elected without justification not to disclose their knowledge. Hawever, a
burden aiso resis on the employees to disprove a strong prima facle case
against them. The court found the creumstantial evidence against the ten so
sirong that they could only have rebutted the inference to be drawn from it by
testifying themselves. They had not done a20®, The arbitrator had correctly
found the five guilty of at least derivative misconduct, but had without
justification exonerated the others. The court upheid the arbitrator's findings
in respect of the employees whose dismiseals were found to be fafr, but set
aside his findings that the dismissal of some of the employees was
substantively unfair, The union's cross-application was dismissed, and the
award amended to uphold all the dismissals®,

¥ REA Gelagical Services {7 Dipision of Dz Beers Consalidated Mines Lid) U Sragan & athers ot

para 44,
# R5A Genlogival Services {a Division fDe&mCMMMMmsLﬁ]n&ugm&a!hn ak

para 49,
”RSTAGwm&mwﬂfﬁ:hgﬂeﬁmnfmhwmwvﬁmgm & athors at

Jrara 51,
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41  Team misconduct Miability™

In their quest to combat stock loss/shrinkage, sume emplovers
introduced stock loss policies, in w‘hich,-ﬂ'le control of shrinkage is a team
responsibility rather than one resting on management alone. The Tndustrial
Court decision in SACCAWL & others o Cashbutld Lid* gave a stamp of
approval to company’s shrinkage policy. In Cashbuild the entire staff of the
respondent’s Queenstown branch were dismissed for failing to adhere to the
respondent’s shrinkage control policy. The respondent had budgeted within
its group of retail outlets for & shrinkage level of 0,4 per cenl, but viewed it as
intolerable if it reached 0,6 per cent. In the 1980s it introduced system of
worker participation, a central feature of which%was a “Great Indaba” which
formulated company policy on a democratic basis, The Indaba ratified a
shrinkage control policy, which made shrinkage control a team responsibility.
A system called “Venturecom” was introduced in terms of which staff
members were elected to fill management portfolios. Venturecom members
were responsible for the daily running of the branches, Provision was made
for a “Loss Prevention Bonus®, which was divided equally among all
employees at the end of each year. Shrinkage losses were subtracted from the
amount allocated for the bonus, All employees were instructed in the
respondent’s shrinkage control procedures, which was regarded as a team
responsibilily in that if one employee saw that another was not adhering to it
he was expected to report the matter, The respondent claimed that this policy
had saved the company some R22-million in shrinkage losses over the 11
Yyears it had been in operation.

M S Landman, A& Team miscondugt: The final solution 1o shrinkage? (2001) 7{5) 17(5) 3 EL
3 Le Roux, P.A K. Discipline and Eroup misconduct' (1993) 2(11) CLL 119 Le Roux & Van
Mickerk, The South Afdcin Later of Ulsefafr Diismissal (1994) Ch, 10,

¥ [1996] 4 BLLR 457 {IC). For discussion see Myburgh, A ‘Worker courts: A democratic
solution ko shrinkage’ (1996) £ 72,
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The respondent's Queenstown branch had, however, suffered
unacceptable shrinkage losses in 1990, resulting in a final written warning
being lssued to all staff, This was withdrawn in 1997, In 1992 policy was
adopted by the Great Indaba which provided for disciplinary action against
teams which failed to keep shrinkage below 0,6 per cent. They would be
issued a final warning after an Irquiry. Tf shrinkage cantinued, a disciplinary
hearing would be convened, presided over by a neutral Ventirecom. The stasf
at the Queenstown branch, including the individia] applicants, were issned g
further final waming in 1993 ang an action plin was adopted to contral
shrinkage there. Despite numerous meetings to discuss the action plan,
shrinkage continced, In mid-1994 » shrinkage contol workshop was
conducted, during which the individua applicghts were requested to fill in
questionnaires. A disciplinary hearing was then convened, presided over by a
special Venturecom of five employees, and the individual applicants eiected
to be heard a5 & group, On the basis of their answers to the questionnaire,
they were found guilly of fafling to adhere to the respondent’s shrinkage
control policy. They appealed unsuccessfully,

The court found that the individual a pplicants knew of the Action Plan
and the shrinkage control Procedures, and rejected thefr witness's attempt to
show that they had in fact adhered to the Action Plan in view of their answers
to the gquestionnaires and the laim in their statement of case that it was
impossibie to foliow the Action Plan,

It also found that the procedures followed by the Venturecom were
fair. As to the allegation of substantive unfaimess, the court found that the
respondent had a clear roje regarding shrinkage and, that such nie waes
justified by its operational requirements. The concept of team control of
sheinkage was to be evaluated in the light of the respondent's overall
philosophy of participative management. The individug] applicants had been



—————

placed on final warning for not reducing the unacceptable leve] of stock
losses, and were aware that they faced dismissa] if they did not do so, In these
circumstances, it was permissibie for the respondent to hold the individual
applicants liable as a group, notwithstanding the fact that the notion of
collective guilt was generally fepugnant to our law. Furthermore, the
individual applicants, by choasing a group hearing, had elected 1o be judged
83 a group, The application was accordingly dismissed.

The court did not see fit to explore the thomy issves of collective
punishment in the employment context. The dismissals in Cashbuild appear to
have passed muster because fhe procedures followed had been agread
between the employer and the employes’s uniom

in FEDCRAW v Snip Trading (Phy) Lid% is a leading decision on
application of the notion’ team misconduct’ as a ground of justification for
dismissing employees for failure to control shrinkage. There the arbitrator
was requited to determine deride three issues, formulated as follows in the
arbitration agreement. Firstly, whether sigek Ioss constitutes misconduct
Smnncily, whether 'mnplayaas other than managers should be held
dccountable for a general stock Joss at a store; and thirdiy, whether a genera]
stmkmat&ﬁcrrecmbemdtuhamilective misconduet for all store
employees doing specific duties in terms of their job description.

The facts in  FEDCRAW p Snip Trading (Pty) Lid were that the compary,
which was founded some 20 years #go a3 a smal! family concemn in the shoe
trade, expanded into a general merchandise retailer, targeting the lower
income group. Faced with flerce competition in this market, the company is
obliged to keep its profit margins as low as possible. Stock losses, whether
caused by theft or administrative error, can threaten the company's survival.
The company has security systems in place to deter both customers and staff

* [2001) 7 BALR é02 (7).
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fram stealing, These include turmnstile ewies, “parcel counters”, and, in larger
stores, security guards, As a further safeguard against “shrinkage”, the
company instituted a system some years ago in terms of which store
managers complete a stmple “stock accounting sheet” every week. An
opening balance is recorded on the sheet. This represents either the total value
of the stock as established by a stock count, or the Hgure representing the
previous week's stock balance. All transactions that decrease the value of the
stock are deducted, The final figure sither balances or IEg.i_EBEI'E a loss. The
stock accounting sheets ere then sent o the company’s head office for
auditing, If “shrinkage” rises +n a level unacceptable to the company, action is
taker.,
.

The company has for some time held the staff of its store collectively liable
if stock losses exceed 1 percent of turnover. In 1996, the union declared a
dispute over the policy, and threatened industrial action. This was avertecd
when the company and the union agreed that individual employess below
the level of store manager could not be held collectively responsible for a
stack loss; they would henceforth be accountable only on an individual basis,
Managers {some uf‘whu-m were union members) were unhippy with the
agreement. They claimed that they wers dependent on thetr subordinates for
restricting stock loss. A further collective agreement was entered into in
February 1997, Under that agreement, stock loss was deemed to constitase
"misconduct”.. All employees were again held accountable and could be
disciplined if stock losses at their stores excesded ane per cent of gross
tumover. Once that occurred, all the employees at the store concerned were
required individually to explain how the stock loss occurred. If they could not
furnish a satisfactory explanation, they were dismissed. A number of
employees suffered this fate: The union objected again. After protracted
negotiation and Ffurther threats of strikes and lifgation, the matter was
referred to private arbitration in terms of the Arbitration Act 42 of 19459

¥ FEDCRAW o Suip Trading (Fin} Ltd af parag 513,
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On the question whether stock [oss eomstitites misconduct, the arbitrator
held as follows:=

Each emplovee of the company is bound by a elause in his or her
contract of employment in terms of which he or she expressly accepls
"responasibility” and “personal Accountability” for unacceptable stock losses,
and accepts that stock losses exceeding 0,5 or 1 per cent "will be regarded as a
serious breach of contract. .. which will be dealt hith in terms of the provisions
of the company’s disciplinary cade and procedure”

The Arbitrator next observed that, for purposes of establishing whether
stock losses amount o “misconduct”, the contractual provision s not
conclusive, It is trite that an employer cannot circumvent the Frovisions of the
Labour Relations Act 66 of 1095 {LRA) by compelling employess to enter into
contractuial provisions that conflict with the provisions of the LRA. Stock Josses
are defined in the company’s disciplinary code as “[any action whereby an
employee, through negligence or on purpese, canno: account satisfactorily for
stock entrusted o that employee”. The necessity of proof of fault is therefore

recognized, '

The arbitrator noted that, generally speaking, misconduct entails a
breach of contract, though not all breaches of contract amount to
“misconduct”, as that term is generally understood in Labour Law. An
“innocent” breach will not be regarded as misconduct because the essence of
misconduct is some form of fault - either tentional wrongdoing or culpable

#FEDCRAW » Snip Trading (Pty) Lid at para 18,
® FEDCRAW o Spip Trading (Py} Lid at pars 19,
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negligence - on the part of the Perpetrator. The terminology adopted in the
LRA and Schedule 8 thereos {Code of Good Conduct Dismissal),
distinguishes batween dismissals related to the conduct of emplayees, those
relating to employees’ Capacity and work performance, and those related ¢
the operational requirements of the employer. In terms of the LRA, thae
question the arbitrator was required to decide was whether the occurrence of
stoek loss conrld i principle be said tg be 5 reason related to the employes's
conduct that enables the employer to prove, if it could, that dismissal is
justified in the Particular circumstances of the case 100

In respect of the question whether emplovess other fhan managers

Managers ralsed this defence, the onus rested on them to prove it, [ managers
could not do so, the only possible inference was that they had failed 1o
exercise the required.dﬂigmce and eare required of them, However, the focus
of the arbitration was whether employees ather than managers could be ‘held
accountable’ (ie. disciplined ang dismissed) when stock losses Bocurred,

whether the employees’” work entailed achvities which, if not properiy
Performed, would resuls in stock Joss, The arbitrator noted that the extent of
employess’ responsibilities  diminish down the organizational ladder,
However, the mere fact that 4 superior has greater responsibility is not
enough to shield employees from disciplinary action it they fall to perform
taaks falling within their job descripions, On the other side of the coin, a
subordinate cannct be held responsible for the acts or omissions of a superior

————— e
™ FEDCRAW p Snip Trading (Phy) Lid at Paras 20-23,
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merely because the shuation created by the superior's default causes the
employer loss, This was the balance that had to be struck by a fair stock loas

policy.

The company contended that af the employees in its stores shared
respongibility for implementing procedures designed to prevent stock [oss, This,
claimed the COmpPany, meant that ail employess can justifiably be required to
explain a stock loss. The arbitrator acceped for Purposes of his award that each
employee i= in 2 position to observe one cause of stock loss that would absolve
the staff of Habilisy - namely, theft by customers, if a member of the staff could
mot point fo theft or some other cause or to loss not attribustable to thefr gwn
negligence or fault, the only logical inference Ywas that one ar more of the
employees were responsible,

Thig abmﬂoﬁbrought the arbitrator to the question whether a general
stock loss at & store can be defined as collective misconduct by employees doing
specific duties in terma l:ft!‘.eirjﬂbdﬁcﬁpﬁms. The arbitrator referred in this
regard to the noion of “collective responsibility” which in the employment
context has been condernned. The arbitator decided that the concept of
“eolioctive miscondoer” required refinement, He said that “collectve guilp”
refers o situations in which all mernbers of a group are punished because of the
actions of some members of the group. The term “collective misconduct” is
generally used to refer to misconduct in which a number of employess
participate with a common purpose. The notion of "collective guilt” assurmes
that ail members of 5 Eroup are guilty (and deserving of punishment) stmply
because the perpetrator belonged to the group. One justification for holding all
the members of 4 group liable for the acts some members of that group is the
dectrine of common purpose, Ancther justification, peculiar to labour law, is the
concept of “derivative misconduct”, which locates the misconduct not in the
primary misconduct of the perpetrator, but in the refysal by his or her
colleagues to inform the employer of the tdentity of the actual perpetrator.
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The arbitrator agreed that the notion of “collective guilt” is
conceptually flawed because it is not possible in law or logic to attribute
criminal liability to » group unless either the doctrine of eommen purpese or
detivative misconducr applies. However, (he question was whether Hhe
rempany reled on the doctrine of “collective gufl”, According to the
arbitrator, the company did not, The tampany relied, rather, on a differsns
prmciple, which the arbitrator termed tearm misconduct. “Team misconduct”,

“caliective misconduct” dealt with in cases such a5 Chake, in which the
employer dismissed a grewup of workers because they refused to ideniify the
individual perpetrator, whose identity was*known to them ™ Team
misconduct” is also distinguishable from cases which a number of workers
simultaneoushy engage in conduct with g EOTIAON purpose, In these casas the
employer dismisses the group because each member is individvally culpable.
In cages of “team misconduct”, the employer dismisses a group of workers
because responsibility for the collective conduct of the group s indjvisible. It
is accordingly Hnnecessary in cases of “team misconduct” to prave h-uﬁvidu;]
culpability, “derivative misconduct” or eormmon Purpose- the three grounds
upon which dismissal for collective misconduct can otherwise be justified,
The essence of “tegm misconduct” satd the arbitrator, is that the efmployess
are dismissed because, as individual components of the greup, each has

performance standard set by the employer. The arbitrator coneluded thay
dismnissal for “team misconduct” is na inherently unfair. He sajd-i02

“As in many Sports, produstive and commersial activities depend for their
success, not on the uncosrdinated acltions of individuals, but on team effart,
In such situations, when 2 group of workers is dismissed, the justification is
that each culpably failed 1o eneure that fhe team met & obligation, Blame
cannot be apportioned ameng members of the group, as it can in cases where
it is known that same of the indrviduals in the graup are innocent. It seems io
me that the notion of ‘team mizconduct’ underlles the line of cases in which it

S ——
M FEDCRAW & Snip Trading (Ply) Ltd a Paraz 32 and 54
B FEDCRAW e Snip Tradimg (Pry) Lid atpars 33,
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has been hold that it is fair to dismiss the entre staff of a branch or store
where ‘shrinkage’ reaches anateeptable Jovels’,

However, the arbitrator cautioned that the concept of “team liabdlity"
carmmnot be wsed in alf circumstances o Justify collective punishment If one

42  Procedura] Ifairnesu

It has been proved that it i difficult for employers to procure direct
evidence against employees for stock loss, Muost of Hhe en-q:[dyers rely on their
stock loss policies, which require the employess o explain the stock losses,
Arbitrators view this approach as shifting the onus o the emplovees and as
such contrary to the LRA. 1 pq, example, in FEDCRAW obo Phindime v Snity
Trading (Ply) Lt the applicants were dismissed when stock losses at the
store at which they worked exceeded the level tolerated by the respandent.

—— e

= FEDCRAW v Sndp Traddtng (it Lid at para 35,

104 Section 192 of the ERA provides;
‘Omns in disrmisgal disputes

existemee
{2} if the evigtence of the dismissal iy extablished, the emplover must prove that tha
1 [2002] 7 BALR 718 (CCMA),
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The company held that, in terms of the emplovees’ contracts of service they
accepted lability for stock loss, and that they were dismissed in terms of a
provision of the company disciplinary code which required employees to
explain stock Josees, failing which they couid be dismissed,

The commissioner held that the respondent relied an a presumption
that if a stock loss mmrred,t}mmwasnﬁacnnd‘uctqr!mepm of all
employees, The respondent then placed the onus on employees to disprove
that none was Euilty of miscondyct, The respondent alse relfed on the
principle of collective respongibility. Justice Tequires that if an employer has
reason to believe its employees are committing misconduct, i cannot dismiss
them on mere suspicion; the employer nma? prove the misconduet on g
balance of probabilities that the employees actually committed misconduct,
While it might be difficuls 1o prove individual involvement in acts leading ro
stock loss, it is not fair to hold ali employees responsible, unless they are
aware of the identity of I:he perpetmators. However, the onus of proving such
knowledge rests on the employer. To reverse the gnus of proving missonduct
by requiring empioyees to prove their innacence is contrary to the LRA,

In FEDCRAW v Smip Trading (Pty) Lid, the fasue of whether the
company’s stock loss procedure in effiect reverses the onus that is placed on
employers by the LRA 1995 1o prove that dismissals are for a fair Teason and
In accordance with a fair procedure was considered, The arbitrator held as
follows:ins

"In cases of disciplinary action arising from stock loss, the company refics on

ﬂmemh:rﬂutﬂbemplﬂyeeainqumﬁmhwehﬂad to provide an

acceptable explenation, While it is 5o that this approach Places a burden on

the emplopees, it is not a frue case of reversal of the onus. In criminal and
civil cases, the onms of proof rests on the State angd tha Plaintiff, respectively,

rebuttatnfaprhnafam:annudeuutbyﬂmsmtamﬂmphhﬁﬂ,&-e
burden of proving  the facks necessary for the defence shifts to the

™ FEDCRAW v Snip Trading (Pay) Ld af para 46,
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In RSA Geologicel Services (A Drvision of De Beers Comsoliduted Mines Lid) o
Grogan & olhers, the court statad 107

without juskification not 1o disclose they knew. If ghe emgloyer
discharges this anns, then it mavy wel, as in is case, aiso discharge the onug
of justifying the dismissal on the principal miscongdut of participating in,
lending support to or associnting themsalves wish the offence, In this case, ail
the were charged with Participating in the principal misconguct,

It will be recalled that the Labour Appeal Court decided both
Amalgamated Beverage Industries and Leeson Motors, by applying éle-n_]entary
rules of evidence to a ejvil cast to determine the dispute on a balance of
probabilities. The em ployers proved the principal miscondisct and that same
empioyees from a froup incontestably participated in it. The empiayers had
ne direct evidence of which employees participated in lent it their support in,
sssociated themselves with or knew about the misconduct, On the facts in
Ammalgamated Beverage Indusiries, Nugent ] inferred tha 4 grotup of some 100
employees were present when an assault took place on a casyal wirker
employed during a strike, and that they either Participated in or lent their
support to it. On the factual scenario abtaining in Lasson Motaps, Cameron JA
drew the primary inference that & group of 20 employess all participated in a

M R5A Genlogden! Sermices 14 Dievisian of D Berrs Consolidated Mives Lid) v Grogen & offers at
para 49,
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campaign of sabotage. In all three cases, the employees refused to assist the
Tespective employers with information to investigate the misconduct; they
also refused +o testify subsequently at their disciplinary enquiries; the
evidence of the two witnesses who dig testify in Leeson Motors was rejected,
The Labour Appeal Court confirmed the dismissals in Amaigamated Beverage
Tndustries and Lesson Motors, Fillay [ in Rsa Geological Services (A Division af De
Beers Comsolidated Mines Lid} v Grogan & others upheld the arbitrator's findings
in relation to the employees whose dismisanls were found t5 be fair, but set
aside his findings that the dismissal of some of the employess wasg
substantively unfair, '

43  Failure to teatify

It ¢ivil cases a party’s faflure to give gainsaying testimony under oath
or affirmation may have an adverse pffect on his caee, However, the effect of
such a faflure wauld depend upan all the circumstances of the cage 108 In
Galante v Dickson, ' Schreiner JA stated:

defendant’,

It is a cardinal rule of logic when reasoning by inference tfat the
inference sought to be drawn must be consistent with all the proved facts, [ i+
fs mot, the inference carmot be drawn, The true facts shiould be such that they
exclude every reasonable infererce from them save the one seught fo be
drawn. If they do not exclude other reasonable inferences, then there must be
doubt whether the inference sought to be drawn is garpect 10

™ Schwikkard & Van der Mervs Fn'mnﬁ:&-q“ﬁmd'eme{l ed] {2002) 510,
10502 24 460 (A) at 465,
R o Biow 1930 AD 185 at 202 .5
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In Amalgarmiated Bevernge Industrigs Lid, a large group of workers had
assaulted a ‘scal’ driver, leaving him severely injured, The Company was

AgANst him, thongh not. conclusive, may be snch that an
explanation would be expected if one was availahle, 1n such rases his fallurs
to provide an explanation may be placed in the halance dgaingt him. .. the
inference which the respondent seeks 0 draw from the evidence is that 2ll the
appellants were present at the time the assaclt toak rlace, and either a4
participated in the assault or at least supported and encouraged the
peipetrators. It is a cardinal rule of logic when reasoning by inference

unwittingly caught up i the events. This, however, is no more than
spetulation, as there is g evidence to smggest that this is what ocenrred. [y
my View this jz i amseinwhb:h,haduneurmufme
appeilants had an innpeer: explanation, they would have tenderad it, and in

WE EANTL & otfeers p Animigarmated Beverage ndustries gt a0-31
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my view their failure to do 5o must be weighed in the balance against them ’
113

It was in this sense that the warkers at Leeson Motors were damned by
their silence, Judge Cameron summed up the evidance a5 follows:tis

matter of probability, that each werker cuipably participeted in the campaign
of sabotage. &

However, when the employer in FEDCRAW v Librapar Ccn sought to
rely on the argument that it had dismissed its entire staff, not for theft, bt
because they had refused o identify the thieves, it received ng sympaty
from the CCMA cormmissioner who arbitrated the matter, He concluded.

that the employees refused to divulge the names of fhe emmployees
who stole the glabes, In my view, there is no legal duty to disclose the
namie of the perpatragar. It might be that there ig a moral duty 15 da

makers to combat shrinkage - 5 Pervasive problem that infests al] layers of
the organisation, Argument that ‘entrapment in the workplace abridges

g T —

o Aty & adliers v Amalpamated Beverage Tndustrics at3z

" Chimuke & others b Les Service Centre CC i/ Lesson Majors Bt paras 40,
1159 1 BALR 4 (CCMA)

™ FEDCRAW Lilvapar OF ae 7,
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discussion, It s, however, suggesteq that an employer's distinctive legitimate
Interest to introduce measures fo protect ite commercial integrity and 1o
expect compliance therewith will take precedence in the context of the
employment relationship., 5 anything, the recent trends in case law emphasise
an employer's prerdgative (o BeCure s financial integrity by subjecting
employees to honest tests In order to rid itself of dishonest behavipyy
amangst its workforce, more 50 when the employer has been Experiencing
perpetual financial losses, 2

to reduce internal theft. The ali Encempassing implied duty of trust angd good
faith suggests that em ployess are expected to resist the inducement when j
comes to illegally profiting at thejr empioyer's expense.

general obligation on employees to ghare infarmation about their colleagues
with their employers, but at the very least employees must inform of their
fellow employees when they knaw that they al;e stealing from theiy
employers, or that they have been guilty of some wrongdoing which
necessitates disciplinary actinn, This typically arises where misconduet
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investigation have been exhausted, the employer may be entitled to dismiss a
group of workers, including those employees who may not have Participated
in the primary misconduct, Failure of innocent employees to divaige
information that could assist the empiayer in bringing the perpetrators to
book make them gulity of derivative violation of trust and ronfidence,
requisite in  the employer-employee relationship. Another strand of
justification is the Inference of invelvement, namely that the evidence justifies
the inference that all the employees either participated in the primary
misconduct or lent their tach support to ft,

The concept of derivative misconduct s problematic in fhat bears
features of repugnant notion of common T:'urpme and collective guilt
discarded by the former Industsial Court™. Tt is easy in forget that the
underlying purpose of labour is to serve B3 2 countervailing force against the
Power of the employer.! In other words, the concept of Preserving fob
security is one of the paramount aims of the LRA. So protection against the
invalid and unfair termination of an employment relationship has a special
significance, 118 The gravity, indeed, the ramifications of dismissal for
empioyees cannot be overstated:

‘1t is unarguable that dismissal, whether Fair or not is veually » devastaling
blow for an empioyes. Hurt to pride, dignity and self-csteem and ecamomic
dislocation are all readily foreseeable. Alternabive employment may not he
#a5y to fnd, and 2 damaged reputation may be n grave or even falal
hindrance. Work is one of the most fundemental aspects in a persott's fife,
providing the individual with & mens of financial support and, ae
impaortantly, a conteibutory role in society. A pereon's empioyment is an
essantial companent of his ar her identity, self-warth, and emotional well-
being, 115

" NUM v Roodepoart Deep Lid (1987) B IL] 156 {IC).

¥ See penerally; Ewing, ¥. ‘The death of Inbour law' {15890 8 Oxford forernal of Lol Staes
25 Thompaon, C, “The changing nature of employment (2002) 24 IL] 1753; Kahn-Freund, O,
Libour and the Law (1977 at 6 Diavies, P, & Freedland, M, Labour Legislation and Pulilic Paticy
{1993),

138 Netheriurm Engitetring Ceramiz o Muday & others supeg at TT25E.
mMaJu!u.E'anfumnﬂmlachhmtnfmemird party: Kroeger v Visuai
Marketing' (2004) 1 Turf Low Revieto 108 at 109 (cirations omitied). ‘Tn thelr wark 4 Guide fo
Sonetle African Labour Lam (1992) at 230 Rycroft & Jordaan state that for the retranched warker
“at 4 time of rising usnemployment, the losa of a jols frequently means “disappearance inko the
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amplified at #he Point of termination induced by improperly and

that in approprigte CHCumstances it will intervene to protect the right of 5

Person & work and earn a livelihood, in this regard it is instructive o quote g
LY

Passage from the Mmdgement, which says:

the money we BTN, W SUEPort oyraalyes
Y BAWLU v Edward Hapa (1989) 10 1} asy (TC) &t 3F3G-FL 54 Folymer Haldings (Piyi Lid g
Mega-Pipe & Otharg (1904) 15 1L} 277 (LAC) at 281, Chemica Wbrkers lndusirial tnion & Others
© Algorax (Pry) L4 (2003) 24 iy at purn, ), Son generally Landman, 4. Uniai
dhismilama

EEOmomic and sopdg] implications, and in e of repmiation at the highsst leval, the
termination of employment by the empleyer i one of the most sengftfve jsgpas in Yabonr faw
tedy. Protection against dismiasa] js meun by mest workers g5 ericial, since il absence can

urhappdness for s offenders
L2001 (1) 5A 1 {CC),
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‘An order of instatement, which fequires en employer o employ an
Empluyae,isabm&:almtmtn[ﬂuappmpﬁaterdiefh&remeufa
prodpective employee whe is denjed emplovment for reasons declared
impereissible by the Constitrkion, strikes effectively at tha source of unfair
discrimingtion. 1# i an expression of (e general rule Hiat wpiepe o wreng hed boen
commitied, the aggrirved person should as o Beneral wmwabier, and a< far as possible, by
piacei tn the same position tie person woould lupe beey bt for ihe wrong aufiered, In

the person whe suffared 5 Wreng as a seat of enlawi] discrimination b, ag
but for the unfair discrimination 122

In Hojffman, the emplover had refused to employ the applicant, who
had passed the employer's selection and sgreening processes as cabin
attendant, when it discovered that he was HIV positive, Having held that the
denial of employment on the ground that the applicant was living with HI'V
impaired his dignity under section 9 of the Constitution,'® the next issue
considered by the Court was that of appropriate relief. Ngcobo ] conciuded
that instatement, that ts, an order that Maffman be appointed to the pasition
which he was denied, was the Approptiate and most practicable relief in the
circumstances, #

= PerNgcubuIianﬁmnSmuﬁ Afriam Aivways 2001 (1) 54 1 (CC) at 24-35 paras [50-52]
which was eibed with appeoval by Pretorive A in IMATL ahe Ximmekaf\atana Munieizatity
(20031 1 BALR 3 (BC) at 9E-F where the employes was unfalily refused Promotion and the
distuted post mo longer existed the remedy of “protective prometion” was ordered. Ses alsp

Corp [1900] 1 LRC 588 (Bombay HC) at 724 para {741}, where the applizant was frund for b
medically fit for his normal job requirements and wotild 5ot pose o threat b ophe workers
dire b his HIV powsitive atatug, the court ardared hat the applizant’s name be restared bo the
list of caswal workers and be Eiven work as and whe avalinhle uniil such & Hme he would be
consicdered for permanent employmmt. It was hald thet the medical teal, which had shown
him to be FHIV Positive, was unconstitsional ard invalid. For furthey authoritles and
discuasion see Olkpaliba, O "Extraordinary remedies for breach of fundamental rights: Recant

i that even if the rorpotation’s policy constituted gnfair discrimination, it was jrastified
within the mearing of seetion 36 of the Constittion,
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