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ABSTRACT

This study focuses on the right of “everyone to have access to an environment that is
not harmful to their health or well-being; and to have the environment protected, for the
benefit of present and future generations, through reasonable legislative and other
measures that prevent pollution and ecological degradation, promote conservation and
secure ecologically sustainable development and use of natural resources while
promoting justifiable economic and social development”. This study discusses the

government policies, domestic legislations and international law.
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CHAPTER ONE: INTRODUCTION
1.1. Historical background to the study

The South Africa’s legal system was brought into a new era in 1994 with the
enactment of a new Constitution including a bill of fundamental human rights.'There
are various aspects of the Constitution which are important for the environmental
law, probably the most noteworthy of which is the environmental right in the
Constitution.? In the case of Director, Mineral Development, Gauteng Region v Save

the VaalEnvironment,® the court ruled that “our Constitution, by including environmental

rights as fundamental, justiciable human rights, by necessary implication requires that environmental
considerations be accorded appropriate recognition and respect in the administrative processes in our
country. Together with the change in the ideological climate must also come a change in our legal and

administrative approach to environmental concerns”.

First of all, it should be noted that before the Interim Constitution of 1993,
environmental rights in South Africa, under the Apartheid regime,*were appreciated
in a very idiosyncratic situation of misunderstanding and a misinterpretation of social
justice. South Africa’s context, its historical background, lent itself to generally
ineffective environmental management that contributed, to a large extent, to

environmental resource degradation. According to Peart and Wilson, previous

The Constitution of the Republic of South Africa of 1993, the so- called interim Constitution, which came into
effect on 27 April 1994.

? Act,108 of 1996.

$1999(2) SA 709 (SCA\) at 719C -D.

“This system was based on the notion of “apartness” or racial segregation. The Government preferred to use the
term “separate development” as a substitute for apartheid. Apartheid laws fell into two categories: the laws that
set out the personal, social, economic, cultural and educational status of the individual in society, and, the laws
that set out the institutions of separate development and determine the political status of the individual. See
Geoffrey Bindman (ed.) South Africa: Human rights and the rule of law (1988) International

Commission of Jurists London and New York 5; Mario Raoul DéclarationUniverselle des Droits de
I’HommeetréalitésSudAfricaines(1983) Unesco Paris 20.
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environmental management systems were poorly funded and lacked public support.®
The apartheid legislation distorted access to natural resources and denied the
majority of the population access to, and use of, inter alia, land, and water resources.
Major inequities therefore existed in respect of access to and the distribution of
resources, and there was no constitutional protection of the environment. However,
the lack of constitutional provision pertaining to environmental aspects was, to some
extent, according to Welsh, covered by numerous parliamentary acts, provincial
ordinances and local by laws.® It is only after the political changes of the 1990s that a
real transformation of the management of the environment took place within the

country.

A new era of transformation and a truly democratic constitutional system for South
Africa began with the Interim Constitution.” After the historical multiracial national
elections in April 1994.% the new democratic government started with policy-making
to address the inequities of the past. In keeping with this approach, environmental
concerns were addressed by different negotiating parties in their respective draft bills
of rights.® Environmental quality became one of the fundamental rights of citizens as

laid down in the Interim and Final Constitutions. The Bill of Rights in section 29 of the

*Peart P and Wilson J “Environmental policy-making in the new South Africa” (1998) 5 South African Journal
of Environemntal Law and Policy at 240.

®Welsh A Environmental impact assessment and the constitutionally protected right to an ecologically
sustainable environment (1997) University of South Africa [Unpublished LLM dissertation] Pretoria 1.

"The text of the Interim Constitution was the product of successful negotiations between the erstwhile white
South African government and the liberation movement, and was part of a two-phase transition to democracy.
The Interim Constitution set the stage for the drafting of the 1996 Constitution after the first democratic
elections were held in South Africa in April 1994. See ThiruvengadamArunThe global dialogue among courts:
Social rightsjurisprudence of the Supreme Court of Indian from a comparative perspective in Raj Kumar

C and Chockalingam K op. cit. (n 89) 269.

®Berger Iris South Africa in world history (2009) Oxford University Press 152; Georg KreisSwitzerland and
South Africa 1948-1994 (2007) Oxford New York 70.

®Glazewski J “Environmental provisions in a new South African Bill of Rights” op. cit. (n 122) at 179
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Interim Constitution provided that every person shall have the right to an

environment which is not detrimental to his or her health or well-being.*

In fact, the right to environment contained in this provision has been a point of huge
debate amongst scholars. Some argue that the right was negatively phrased; the
provision does not place duties on either the state or individuals to protect the
environment.'* The section was deemed to be equally inadequate for its failure to
include the notion of sustainability, as that it was too anthropocentric*? and did not
refer to the generally accepted components of environmental law, namely, resource
utilization and conservation, pollution control and waste management, and planning

and development law.*®

The South African courts have managed to enforce socio- economic rights on
numerous occasions. The state has been given orders compelling it to take
reasonable steps or comply with its constitutional obligation to provide people with
adequate housing, health care services, social security, better education, food and

water and a clean environment.

Besides making provision for these human rights, the Constitution also makes
provision for the establishment of state institutions supporting constitutional
democracy, which are inter alia the Public Protector and the South African Human

Rights Commission.

1.2. Statement of the research problem

Act 200 of 1993.

Winstanley T “Entrenching environmental protection in the new Constitution” (1995) 1 South African Journal
of Environmental Law and Policy at 93.

2Glazewski J “The environment and the new Interim Constitution” (1994) 1 South African Journal of
Environmental Law and Policy at 6.

BIdem.

“Government of the Republic of South Africa v Grootboom 2001(1) SA 46(CC). See also Nevondwe LT, A
critical analysis of the judicial enforceability of socio-economic rights in South Africa, LLD thesis, North-West
University, submitted for examination, 2010, unpublished.
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The international recognition, protection and promotion of the fundamental rights to
environment and to development, specifically in the Southern African Development
Community (SADC), are much debated issues and remain prominent in the minds of
the people of the Democratic Republic of Congo (DRC) and of the Republic of South
Africa (RSA). This attitude of concern flows from the controversial preoccupation of
most developing countries with the integration of environmental concerns with
developmental needs. Many regard environmental considerations as a luxury,” but
the reality is that the protection of the environment™ is the basis for human survival

and economic development in many different sectors.’

The South African government in this regard has kept up with the rest of the world,
implementing some landmark legislation aimed at regulating the use of natural
resources and preserving the environment. These include the Constitution of the
Republic of South Africa,"® the Environment Conservation Act,”® the National
Environmental Management Act (NEMA) % and the National Water Act.?* The
Environment Conservation Act gave little regard to the nature of the processes that
produced the offensive material or the ability of the organisations to avoid pollution.

Law enforcement was limited to warning or prosecuting persons or organisations that

Maina PC “Taking the environment seriously: The African Charter on Human and Peoples’Rights and the
environment” in Review of the African Commission on Human and Peoples’Rights (1993) 43 quoted by
Ankumah Evelyn A The African Commission on Human andPeoples’ Rights: Practice and procedures (1996)
Vol. 16 MartinusNijhoff Publishers TheHague / London / Boston 169.

Kiss and Shelton describe protection, a principle of Environmental Law, as the mindful abstention from
activities detrimental to the environment integrated with aggressively prevention approach to environmental
degradation. Protection means more than the conservation of natural resources, and embraces ecological
planning, ecological management and the national implementation of institutions, procedures and regulations.
See Kiss A and Shelton D Manual of European Environmental Law (1997) 2nd ed. Cambridge University Press
UK 42.

YGiorgettaSueli “The right to a healthy environment” in NicoSchrijver and Friedl Weiss (eds.) International
law and sustainable development: Principles and practice (2004) Vol. 51MartinusNijhoff Publishers Leiden /
Boston 382, 383.

Act 108 of 1996.

“Act 73 of 1989.

“Act 107 of 1998.

ZAct 36 of 1998.
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were caught contravening the legislative requirements. The focus was thus on the
polluter or degrading action, which led to a typical end-of-pipe treatment approach.
Little or no environmental consideration was given to the planning of activities in the
production process. The environment only received attention when the organisation
had to decide what could be done to address the pollution or how the end-of-pipe

treatment plant should be structured to avoid contravention of the legislation.

The main problem that South Africa is facing is the implementation and enforcement
of the section 24 of the Constitution which is in line with the NEMA and the National
Water Act.Over the past few years, the government has developed appropriate
environmental legislation and policies, particularly in the field of waste management,
sanitation and the provision of access to water. However, it is evident that much
needs to be done in terms of proper implementation and administration of pollution
and waste legislation. Current penalties and punitive measures set up by the State
are not effective enough as they seldom serve to deter polluters responsible for
damaging the environment. Violations of the right to a clean and healthy environment

are still being committed, particularly through industrial and mining activities.?

1.3. Literature review

Kjzeet outlined that’ we need a clean environment so we can live healthy lives and
leave future generations a healthy earth. There have been changes in the
environment in every time period but the biggest and most negative changes are

happening today. A lot of groups and people are doing everything they can to raise

| aura S. Ziemer ‘Application in the Tibet of the Principles on Human Rights and the Environment’ (2001)
Vol.14, 233, 233.
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awareness about the importance of a clean environment and to make the
environment healthier. Unfortunately, it just not enough. The only way we are going
to achieve a clean environment is if everyone works together to take care of our

environment.

According to Philip SasukTaban, we all need to be concerned of the environment we
live in and always uphold proper standards of hygiene lest we fall sick.The initiative
of cleaning up the environment should first come from the society before we request

help from the authorities”.

According to Jody Kollapen, the former Chairperson of South African Human Rights
Commission (SAHRC) section 24 of the Constitution establishes the right to
environment in order to ensure the health and well-being of present and future
generations. At its core, the right toenvironment aims to grant this benefit to
everyone in South Africa, not just to the few.Although, translating this vision of the
benefit of environmental health into reality hasbecome increasingly complicated,
ensuring that there are no violations of this right is asurgent as any violation of other
rights in the Bill of Rights.Analysts of data from South Africa's Global Atmosphere
Watch station at Cape Point contend that continued emissions of greenhouse gases
are cause for concern. Like manycountries, South Africa is sensitive to global climate
change and there are alsooccasions, especially in major urban areas, when more

localised air pollution becomes ahealth threat.





The right to a clean environment and sustainable development is fundamental and
closely connected to the right to health and well-being.?® It is of fundamental
importance to note that there is a strong connection between the quality of the
environment and the health of the people living and/or exposed to those

environments.

The responsibility for the provision of a safe and healthy environment is outlined in a
range of legislation and different sections of the Constitution.** Section 24 of the
Constitution provides that everyone has a right to an environment that is not harmful
to their health and well-being; and to have the environment protected for the benefit
of present and future generations, through reasonable legislative and other
measures that prevent pollution and ecological degradation; promote conservation;
and secure ecologically sustainable development and use of natural resources while

promoting justifiable economic and social development.

The Constitution further places an obligation in terms of section 152 (1)(b) and (d) on
the part of local government as stipulated in sections 4(2)(d)3 and 4(2)(i),4 73(1) and
(2) of the Municipal Systems Act 32 of 200 to ensure that the right to a clean and

healthy environment is fulfilled.

1.4. Aims and objectives of the study
This study aims at analysing the current environmental rights policies, laws and the
failures of government and courts to implement and enforce these rights. It will also

analyse the provisions of the Constituton which have entrenched

ZCode of Ethics for Environmental Journalists, see http://www.oneworld.org/slejf/ethics.htm.
*The Constitution of the Republic of South Africa, Act 108 of 1996.
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environmentalrights and whether the courts are applying them correctly when they

pass judgments which concern the violation of these rights.

This study will also assess the progress on the implementation and enforcement of
the environmental rights by the government.it is hoped that this study will contribute
to a greater understanding of the right to clean environment as envisaged in the

Constitution.

This study will also benefits law students who are studying Environmental Law,
Environmental Science students, non-governmental organisations, research
institutes, South African Human Rights Commission, municipalities, Companies,
Department of Environmental Affairs and other state departments to have a greater
understanding of the application and interpretation of environmental rights in South

Africa.

Lastly, this study will assist academics who have just begun to contend and
investigate on the same literature because it may also bring insight on their

programs and research efforts.

1.5. Research methodology.

Basically, the research methodology to be adopted in this study is qualitative.
Consequently, a combination of legal comparative and legal historic methods, based
on jurisprudential analysis, is used. Legal comparative method will be applied to find

solutions, especially in the interpretation of access to a clean environment.





Concepts will be analysed, arguments based on discourse analysis, will be
developed. A literature and case law survey of the constitutional prescriptions and

interpretation of statute will be made.

This study is library based and reliance is made of library materials like textbooks,
reports, legislations, regulations, case laws, articles, newspapers and papers
presented in conferences. Hard and electronics sources have been accessed with
the officials of government departments, officials in the Department of Environmental

Affairs.

1.6. Scope and Limitations of the study.

This study consists of five interrelated chapters. Chapter one deals with introduction
which will lays down the foundation for the whole study. Chapter two deals with the
right to healthy environment, while chapter three deals with sustainable
development. Chapter four discusses the comparative study between South Africa,
India and United Kingdom. Chapter five is a summary of the conclusions drawn from

the whole study and makes some recommendations.





CHAPTER TWO THE RIGHT TO A HEALTHY ENVIRONMENT

2.1. Introduction.

Section 24 of the Constitution reads as follows:

“everyone has the right

(a) to an environment that is not harmful to their health or wellbeing; and

(b) to have the environment protected, for the benefit of present and future generations, through
reasonable legislative and other measures that —

(i) prevent pollution and ecological degradation;

(ii) promote conservation; and

(iii) secure ecologically sustainable development and use of natural resources while promoting

justifiable economic and social development.

Therefore, the entrenchment of the right to an environment that is not harmful to
health or well-being in section 24 of the Constitution ensures that all government
conduct, including individual conduct that impacts negatively on the environment,
must comply with the constitutional right to a safe and healthy environment.?®> The
justifiability of the right to a safe environment finds its basis in section 7 of the
Constitution, which provides that the State must respect protect, promote, and fulfil

the rights in the Bill of Rights.?®

The incorporation of section 24 in the Constitution entails that it has both a vertical
and horizontal application. This argument is based on the fact that section 8 of the
Constitution provides that the Bill of Rights applies to and binds both the State and

private individuals. According to Kidd, although the Constitution does not specifically

% Currie and De Waal The bill of rights handbook (2005)(5"ed) 522-523.
%3ection 7(2) of the Constitution.
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provide that the right to a safe and healthy environment applies horizontally, the
inclusion of this right in the Bill of Rights imposes a duty on all persons including the

state either not to harm the environment or to protect the environment.?’

In the past few decades’ awareness of the damaging effects of environmental
pollution on human beings and their quality of life has increased dramatically. This
awareness has followed upon very substantial degradation of the world’s
environment land, water and air-over the past two centuries. While human activity
has always taken a toll on the natural world, the negative impact of this activity has
increased exponentially during this period of time. There appears to be general

agreement on the impact of a few specific changes.?®

2.2. International perspective on the Right to a Healthy Environment.

Although there were attempts to develop international environmental law in the nine-
teenth century (focused on the conservation of wildlife), it was not until the
Stockholm Conference in 1972 that the right to a healthy environment was explicitly
recognized in an international environmental law document. The conference
adopted what is known as the Stockholm Declaration, consisting of three non-
binding instruments: a resolution on institutional and financial arrangements; a
declaration containing 26 principles; and an action plan containing 109

recommendations.?

%" Kidd Environmental law: A South African guide (1997) 39.

%The following summary is taken from Donald Worster, "The Vulnerable Earth: Towards a Planetary History,”
in The Ends of the Earth, ed. Donald Worster (New York: Cambridge University Press, 1988).

®Patricia W Bimie& Alan E Boyle International Law and the Environment 2° (2002) 25.
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The Stockholm Conference is considered an important starting point in developing
environmental law at the global as well as national level. Principle 1 of the
Stockholm Declaration linked environmental protection to human rights norms,
stating,*man has the fundamental right to freedom, equality and adequate
conditions of life, in an environment of a quality that permits a life of dignity and well-
being, and he bears a solemn responsibility to protect and improve the environment

for present and future generations.

The Stockholm Conference influenced legal and institutional development for the
next two decades. One of its influences was the creation of the United Nations
Environment Programme (UNEP). % It also led to the development of the 1982
United Nations Conventions on the Law of the Sea (UNCLOS), a comprehensive
framework for the establishment of global rules on the protection of the marine
environment and marine living resources. ¥ The Stockholm Conference was also
followed by important regional developments, including the adoption of new rules
and regulations by the European Community, and the creation of an Environment
Committee at the Organization for Economic Cooperation and Development

(OECD).*

In 1983, the UN General Assembly created the World Commission on Environment
and Development (WCED), chaired by Norwegian Prime Minister Gro Harlem

Brundtland. The WCED was established as an independent body linked to, but

% JG Starke Introduction to International law 9 ed (1984) at 30.
*Birnie&Boyle at 26

*Dugard op cit at 38.

$WCED Our Common Future (1987).
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outside the control of, both governments and the UN system. 3 In December 1987,
the WCED published the Brundtland Report, which, among other things, created a
new terminology-sustainable development-and placed economic development
activities within the context of environmental limitations. The Brundtland Report also
called for a second UN conference to address the question of environment and

development. ¥

Twenty years after Stockholm, in June 1992, the UN Conference on Environment
and Development (UNCED) was held in Rio de Janeiro, Brazil. The purpose of the
conference was to elaborate strategies and measures to halt and reverse the effects
of environmental degradation and to strengthen national and international efforts to
promote sustainable and environmentally sound development in all countries. The
Rio Conference had unprecedented participation from thousands of non-

governmental organizations from around the world.*®

UNCED adopted three non-binding instruments, one of which was the Rio
Declaration, which identifies 27 principles. Principle 1 of the Rio Declaration states
that human beings are "at the centre of concerns for sustainable development. They
are entitled to a healthy and productive life in harmony with nature.” While it fell
short of recognizing a healthy environment as a basic human right, Principle 1 points

in that direction. **The Rio Conference also adopted what is known as "Agenda 21"-

¥WCED op cit at 3-4.

$WCED op cit at 343.

% JUCN, UNEP, WWF caring for the earth: A strategy for Sustainable Living (1991). Sands 47.
¥Konrad von Moltke why UNEP Matters 1996 Green Globe Yearbook 55 at 55.
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a far-reaching program for sustainable development that constitutes the centrepiece

of international cooperation within the United Nations system.®

The years that have elapsed since the Rio Conference have been characterized by
globalization.* Although economic growth-reinforced by globalization-has allowed
some countries to reduce the proportion of people living in poverty, for others poverty
and marginalization have actually increased. “° Too many countries have seen
economic conditions worsen and public services deteriorate. Income inequality has

also increased among and within countries, and unemployment has worsened.

As the environment has become a prominent issue globally and in each country of
South East Asia, so culprits as well as causes of problems such as deforestation,
soil erosion, water storage, loss of biodiversity and pollution have been sought. The
critique of mainstream development as a primary cause of environmental problems
has been turned around by agencies of mainstream development to see these
problems as resulting from backwardness, underdevelopment and poverty.
Environment has entered the public arena through what might be termed the 'politics
of blame'-that is, seeking out and putting the responsibility on a particular socio-
economic actor or group of actors. Not surprisingly, such politics of blame is open to

the creation of scapegoats™.

At the national level, less affluent, less educated, less urban farmers, peasants, and

upland dwellers in particular have been singled out as the culprits who are

% See Sands at 42.

* George Monbiot Heat (2006)’; Tim Flannery The Weather makers(2006), stern Review on the Economics of
climate change.

“Osands at 357- 381, Birnie&Boyle.

! Ibid.
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destroying the environment at the expense of lowlanders. At a local level, the politics
of blame take on a more specifically ethnic dimension. In northern Thailand, in Laos
and in Vietnam, ethnic minority up landers are portrayed as backward and
destructive in their agricultural practices, most notably through shifting cultivation.
The discourse of the dominant politics of blame in this case employs and exploits

ethnic difference.*?

During the same period, as noted in the Global Environmental Outlook of UNEP
(1997), the state of the global environment has continued to deteriorate. Toxic
emissions and greenhouse gases are increasing, the rate of deforestation has not

been reduced, and the loss of biodiversity continues.*

2.3. The Right to a Healthy Environment as a Human Right.

As mentioned previously, the right to a healthy environment was first explicitly
recognized in the Stockholm and Rio declarations as non-binding principles. Those
declarations were not intended to create legal rights and obligations. However, they

did contribute to the development of international and national law.**

In relation to environmental obligations, certain treaties of potentially global
application include:
 the 1972 World Heritage Convention, whose purpose is to create a list of natural

and cultural sites whose irreplaceable value should be preserved for future

“philip Hirsch, "Seeking Culprits: Ethnicity and Resource Conflict,” Watershed (Bangkok) 3, no. 1 (July-
October 1997): 26.

“Sands at 66.

“Sands at 58.
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generations and to ensure the sites’ protection through international co-operation. As
of January 1996, there were 469 properties on the World Heritage List.*

* the 1985 Vienna Convention, whose purpose is to set up a framework within which
countries can cooperate to tackle the problem of ozone depletion. Signatory nations
agreed to take "appropriate measures ,to protect human health and the environment
against adverse effects resulting or likely to result from human activities which
modify or are likely to modify the ozone layer.”*

* the 1987 Montreal Protocol on Substances that Deplete the Ozone Layer (UNEP),
which aims to reduce and eventually eliminate the emissions of man-made ozone
depleting substances. The Protocol has been amended four times since 1987. The
amendments established mechanisms for transfer of technology and financing, and
added chemicals to the list of those ozone-depleting substances that should be
phased out.*’

» the 1989 Basel Convention on the Control of Trans boundary Movements of
Hazardous Wastes and Their Disposal, which obligates parties to reduce to a
minimum the trans boundary movements of hazardous wastes; to ensure that such
wastes are managed and disposed of in an environmentally sound manner, as close
as possible to their source of generation; and to reduce to a minimum the generation
of hazardous wastes at the source.*®

» the 1992 Framework Convention on Climate Change, which requires parties to
achieve "stabilization of greenhouse gas concentrations in the atmosphere at a level
that would prevent dangerous anthropogenic interference with the climate system.”

It aims to protect the climate system and mitigate against the adverse effects of

“World Heritage Convention1972.

#1985 Vienna Convention.

411987 Montreal Protocol on Substances that Deplete the Ozone Layer.
*81989UNEP.
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climate change, and recognizes that the parties "have a right to, and should, promote
sustainable development.” It also seeks to avoid placing a disproportionate burden
on developing countries in the implementation of the convention, and encourages
policies and procedures that take into account different socio-economic contexts.*®

» the 1992 Convention on Biological Diversity, whose objectives are to conserve
biological diversity as well as encourage sustainable, fair and equitable use and
benefits of genetic resources. It requires parties to create national strategies, plans
and programs for conserving biodiversity and to integrate biodiversity conservation
into national economic planning. The convention also requires that parties take
specific measures, including creating a protected area system, establishing means of
managing modified organisms, and preventing or controlling alien species. It
recognizes the importance of indigenous and traditional peoples’ lifestyles and

knowledge with respect to biodiversity conservation®.

The Rio Declaration, although it is not a treaty, stipulates certain state obligations.
The Commission on Sustainable Development (CSD) has been mandated by the UN
General Assembly to be a central forum for reviewing progress and for urging further

implementation of the Rio documents.*

Many national constitutions and laws recognize the right to a healthy environment
derived from the obligation of states to adopt the principles reflected in the
Stockholm and Rio declarations. Some domestic courts have also referred to
principles enshrined in these Declarations. Obviously, the legal status of a healthy

environment as a human right varies among different systems. Many countries,

#1992 Framework Convention on Climate Change.
%01992 Convention on Biological Diversity.
51Sands at 48- 50.
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such as South Africa, have developed constitutional provisions that guarantee the

right to a healthy environment.

The Indonesia Environmental Management Act (IEMA) also recognizes the right to a
healthy environment. Article 5(1) stipulates "every person has the same right to an
environment which is good and healthy.” This provision is accompanied by
provisions that guarantee "the right to environmental information” (public access to
information) and "the right to participate in the environmental decision making
process.” To help affected people and NGOs fight for the right to a healthy
environment, the EMA also guarantees various environmental procedural rights,
such as the right of NGOs to bring lawsuits as class/representative actions.>?As a
result of pressure from pro-democracy and pro-reform activists in Indonesia, the
Special Session of the People’s National Assembly that was held in October 1998
(after Soeharto’s resignation) promulgated the National Human Rights Charter,

which also includes "every person’s right to a good and healthy environment.” >

There is, of course, an integral link between the right to a healthy environment and
other human rights. Indeed, it may often be easier to address environmental
concerns through other human rights than through the as yet not well-defined right to
a healthy environment. The deterioration of the environment affects the right to life,
health, work and education, among other rights. Pollution of lakes and waters in a
large number of countries has seriously affected the ability of fisher folk to earn a

decent living from their traditional work. Health problems caused by air and water

52 Ibid.
3Dugard op cit at 28.
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pollution resulting from effluents of nearby (or distant) factories have been well
documented. Poisoning from lead-in paint, gasoline and other sources-has been
shown to affect children’s ability to learn.>*Moreover, environmental degradation
caused by economic activities is often accompanied by and related to violations of
civil and political rights, including lack of public access to information, citizen
participation, freedom of speech and association. In many cases where industrial
development and resource extraction (e.g., mining or oil development) impact com-
munities, those who question the negative effects of the development activity are
subject to harassment or suppression by government or project authorities. The
Brundtland Report, mentioned above, itself recommended that governments
recognize the right of individuals to know and have access to current information on
the state of the environment and natural resources, the right to be consulted and to
participate in decision-making on activities likely to have a significant effect upon the
environment, and the right to legal remedies and redress for those whose health or

environment has been or may be seriously affected. *°

SWCED our Common Future (1987).

Cited in Lloyd Timberlake, "Freedom of Information on the Environment,” Index on Censorship (London:
Writers and Scholars International) 18, nos. 6 and 7 (1983): 7,. The relationship between protection of the
environment and the right to information and participation was extensively explored in this very interesting
issue of Index on Censorship.
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CHAPTER THREE: SUSTAINABLE DEVELOPMENT

3.1. Introduction.

Sustainable development is an idea that will become more important in the future.
Sustainable development refers to development that can continue indefinitely
because it does not cause excessive harm to the environment. For example, a
sustainable forestry industry would mean not cutting down all the trees at the same
time so that there are no trees left. It means cutting down some of the trees and also
planting new trees to replace those harvested, so that there will be trees in the years

ahead.”®

3.2. Definition of sustainable development.

In terms of NEMA, sustainable development is defined as follows: the integration of
social, economic, and environmental factors into planning, implementation, and
decision-making so as to ensure that development serves present and future

generations.>’

According to Stewart and Horsten®® the concept of ‘sustainability’ (which is derived
from sustainable development) refers to the ability of one or more entities either
individually or collectively to exist and flourish (either unchanged or in evolved forms)
for lengthy time periods. Therefore, sustainable development means an integration

of social, economic, and ecological viability of a resource.* In view of the above | am

% Nevondwe LT and Mhlaba MW, Judicial Activism and Socio-Economic Rights in South Africa, LAP
Lambert Academic Publishing, Germany, still under consideration.

%’Section 1(xxix) of NEMA.

%867Stewart and Horsten D “The role of sustainability in the adjudication of the right to access adequate

water’” (2009) 24 SAPR/PL 486, 489.

*Bray (n 11).
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inclined to support Stewart and Horsten’s argument that the right of access to
sufficient water is connected to section 24(a) of the Constitution because the right to
a safe environment suggests that people should have access to clean water and that
section 24(b) implies that water is a scarce commodity and as such must be
preserved for future generations.*

The two authors argue that sustainable development comprises of three
interdependent and mutually reinforcing components, namely, environmental
sustainability (which requires that natural capital remains intact), social sustainability
(which requires that individual needs be met) and economic sustainability (which
requires that both environmental and social sustainability be economically

feasible).®*

3.3. The international importance of sustainable Development.

The international importance of sustainable development was officially recognised by
the world community at the first Earth Summit in Rio de Janeiro, Brazil, in 1992.%2
The Second Earth Summit took place in Gauteng, RSA, in 2002 where the value of
sustainable development was re-emphasised. It brought together tens of thousands
of participants, including heads of State and Government, national delegates and
leaders from non-governmental organizations (NGOs), businesses and other major
groups to focus the world's attention and direct action toward meeting difficult
challenges, including improving people's lives and conserving our natural resources
in a world that is growing in population, with ever-increasing demands for food,

water, shelter, sanitation, energy, health services and economic security. However,

8%Stewart and Horsten (n 67) 488.

*id492-494.

62 United Nations Conference on Environment and Development, Rio de Janeiro, 3-14 June 1992. About 172,
108 at the level of heads of state or government have participated in this conference.
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many countries have not yet begun to use the principles of sustainable development
properly. These are the reasons why green activists argue for international
agreements on cutting down pollution and looking after the wilderness that remains

on earth.®®

South Africa has signed and ratified certain important international conventions that
aim to protect the environment. One of the most important of these is the Convention
on Biodiversity.** The main purpose of this Convention is to encourage governments
to apply the principles of sustainable development in the running of their countries

and the management of natural resources.

3.5. Developing the principle of sustainable development in the South African
context.

There is clearly a need to interpret a number of concepts in environmental law,
especially those concepts such as sustainable development which may be
controversial, vague or uncertain. More importantly, it is imperative that we
understand these concepts in the context in which we find ourselves. South Africa
has a very specific history, one that has shaped the way in which the Constitution

has been framed.

Section 1 of the Constitution sets out the founding values and describes South Africa
as ‘one sovereign, democratic State founded on the values of human dignity, the
achievement of equality and the advancement of human rights and freedoms’.®*The

values endorsed by the Constitution give content to the vision of the Constitution,

%United Nations Conference on Environment and Development, op-cit.
* 1903
%Section 1(a) of the Constitution.

22





which is primarily one of transforming an erstwhile unjust society.®® Equality, for
example, is central to the process of redress and transformation in South Africa. In
this respect the Constitutional Court has noted that the South African Constitution is
primarily and emphatically an egalitarian Constitution. The supreme laws of

comparable constitutional States may underscore other principles and rights.

The Constitution therefore sets the stage for how we should understand certain
environmental principles or concepts. When the opportunity arises to engage in this
process, it should ideally be grabbed with both hands. While the concept of
sustainable development is fairly new to South African law, as early as 1971 a
Southern Rhodesian decision recognized that the principle of inter-generational
equity can have the effect of limiting other rights, such as property rights. In King v

Dykes®’ MacDonald ACJ stated:

“the idea which prevailed in the past that ownership of land conferred the right on the owner to use his
land as he pleased is rapidly giving way in the modern world to the more responsible conception that
an owner must not use his land in a way which may prejudice his neighbours or the community in
which he lives, and that he holds his land in trust for future generations. Legislation dealing with such
matters as town and country planning, the conservation of natural resources, and the prevention of
pollution, and regulations designed to ensure that proper farming practices are followed, all bear
eloguent testimony of the existence of this more civilized and enlightened attitude towards the rights

conferred by ownership of land”.®®

This judgment mirrors the very early sentiments of the Brundtland Report, which

described sustainable development as “development which meets the needs of the

% Albertyn, C and Goldblatt, B “‘Facing the Challenge of Transformation: Difficulties in the Development of an
Indigenous Jurisprudence of Equality’ (1998) 14 South African Journal on Human Rights248-249.

671971 (3) SA 540 (RA).
%8para 44 545G-H.
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present generation without compromising the ability of future generations to meet
their own needs”.®® According to the Report, this definition not only gives effect to the
notion that priority must be given to the needs of the poor, but it also captures the
limitations to development imposed by the present state of technology and social

organization on the environment'’s ability to meet present and future needs.

The definition therefore suggests an inherent link between social and environmental
needs and the need for technological advancement and development. An imbalance
among these elements, where global patterns of development put the environment
under pressure, places the earth in crisis. This principle of integration between the
three pillars of environment protection, economic development, and social needs, is

now widely recognized as a core element of sustainable development.”™

This principle was also recognized in BP Southern Africa (Pty) Ltd v MEC for
Agriculture, Conservation, Environment and Land Affairs.”* Theapplicant sought the
review and setting aside of a decision by the GautengProvincial Department of
Agriculture, Conservation, Environment and Land Affairs to refuse the applicant’s
application in terms of s 22(1) of the Environment Conservation Act’’(ECA) for

authorization to develop a filling station on one of its properties.

The Department based its refusal, inter alia, on environmental concerns. The

applicant contended, however, that its application was refused not because the new

% World Commission on Environment and Development note 1 above at 8.
™ See for example Sands, P Principles of International Law (2003) 153. See also Tladi, D Sustainable
Development in International Law: An Analysis of Key Enviro-economic Instruments (2007) 58.

2004 (5) SA 124 (W).
2Act 73 of 1989.
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filling station itself posed a danger to the environment, but rather because there were
already two other filling stations within three kilometers of the applicant’s site, and
the Department regarded it as unacceptable to allow the proliferation of filling
stations where existing filling stations were economically vulnerable to more
competition. It argued that under the guise of ‘environmental concerns’, the
Department was instead seeking to regulate the economy on the basis of what were

essentially economic considerations unrelated to the environment.

The court explored the concept of sustainable development and in so doing,
considered the wide definition of ‘environment’ employed by ECA which defines it in
s 1 as: ‘the aggregate of surrounding objects, conditions and influences that
influence the life and habits of man or any other organism or collection of organisms’.
According to the court, the broad definition of ‘environment’ would include all
conditions and influences affecting the life and habits of man, which would also
include socio-economic conditions and influences.” With regard to the State’s
obligation under s 24(b), the court held that the Department was obliged to develop
an integrated environmental management programmed, which took cognizance of a
wide spectrum of considerations, including international conventions and approaches
as a result of the broad and extensive definition of ‘environment’ in ECA, which, inter

alia, includes the consideration of socio-economic conditions.’

The socio-economic considerations of sustainable development received more

detailed (and eloquent) attention in a relatively recent Constitutional Court judgment.

"para 49 145E of the judgment BP Southern Africa (Pty) Ltd v MEC for Agriculture, Conservation,
Environment and Land Affairs 2004 (5) SA 124 (W).

"Act 73 of 1989.

"para 150D-E.
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In Fuel Retailers Association of Southern Africa v Director GeneralEnvironmental
Management, Department of Agriculture, Conservation and Environment,
Mpumalanga Province, "°the decision of the authoritiesto grant an environmental
authorization for the construction of a proposedfilling station was challenged. The
applicant specifically contended that theprovincial authorities failed to consider the
socio-economic impact of the proposeddevelopment. As in BP, the Court stressed
the inter-connected nature of environmental, social and economic considerations

within the context of sustainable development and stated that:

“the Constitution recognizes the interrelationship between the environment and development; indeed
it recognizes the need for the protection of the environment whilst at the same time it recognizes the
need for social and economic development. It envisages that environmental considerations will be

balanced with socio-economic considerations through the ideal of sustainable development”.

The concept of sustainable development places the duty to balance potentially
conflicting principles on ‘those who enforce and implement the Constitution’ on the
basis of proportionality. At the same time, the principle of sustainable development
may actually serve the purpose of facilitating ‘the achievement of the balance’. While
the Court clarified that sustainable development required integrating the often
contesting demand of economic development, social development and
environmental protection, the question remains: how do we interpret sustainable
development in a country which faces large scale poverty and where such a clear

and unequivocal need for economic and social development is present?

The definition set out by the Brundtland Report captures the need for equity within

generations as well as between generations. The principle of intra- generational

52007 (6) SA 4 (CC).
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equity (equity within generations) is essentially an approach that takes cognizance of
the distributional demands of social justice.”® This is premised on the belief that
distributional inequalities are causally responsible for a great deal of environmental
degradation’’. Reducing inequalities can therefore be held to be a necessary means
of achieving sustainability. This is of particular importance in the South African

context, given the enduring nature of socio-economic inequalities in the country.

In Minister of Public Works v Kyalami Ridge Environmental Association,”® the Court
had an opportunity to assess and delineate the concept of sustainable development
within the particular context of the South African economic landscape. “In this
particular case, heavy rains had led to extensive flooding and the subsequent
destruction of the homes of approximately 300 people. The homeless flood victims
were forced to live in tents erected on some municipal land, in overcrowded and
unhealthy conditions without sufficient water and sanitation. It was decided to
establish a transit camp on State land (at Leeuwkop Prison) as an emergency
measure to provide temporary accommodation for flood victims until suitable,

permanent housing could be provided.

Feris, L, “Constitutional Environmental Rights: An Under-utilised Resource, South African Journal on Human
Rights, 41.

" Benton, T, ‘Ecology, Community and Justice’ in T Hayward & J O’Neill (eds) Justice, Property and the
Environment, Social and Legal Perspectives (1997) 17-23.

82001 (3) SA 1151 (CC).

™ It has been argued that the case involved two competing rights, the environmental right in s 24 and the right to
adequate housing as set out in s 26(1), which states that ‘everyone has the right to have access to adequate
housing’. See M Van der Linde& E Basson ‘Environment’ in Woolman et al (eds) Constitutional Law of South
Africa 2 ed (2005). The authors miss, however, the fact that the applicants did not ever deny the victims’ right to
access to adequate housing [para 28], and as such there was never an obligation on the court to address
competing rights.
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The residents of land adjoining the proposed site for the transit camp (the Kyalami
residents) brought an urgent application in the High Court for an interdict restraining
the respondents from proceeding with the establishment of an informal settlement.
The Kyalami residents argued that the government action was in contravention of the
relevant town planning scheme as well as the applicable environmental legislation.
They based their contention on the damage that would be done to the environment if
a transit camp were to be established at Leeuwkop, and in doing so relied, among
others, on their rights under section 24. The High Court granted an interim interdict

and ordered government to comply with the necessary environmental legislation.

The Government appealed to the Constitutional Court, arguing that the appeal
raised important constitutional considerations. One of the flood victims also
intervened in the application, contending that the flood victims had a constitutional

right to adequate housing.

While at first glance the case seems to raise competing interests, being the right of
access to adequate housing versus the environmental right, it was actually an
opportunity to assess the State’s duty in the context of its section 24(b) obligations
and in particular, its duties in relation to sustainable development. As mentioned
above, section 24(b) mandates the State to apply measures which will prevent
pollution and ecological degradation, promote conservation, and secure ecologically-
sustainable development and the use of natural resources, while promoting

justifiable economic and social development® The Kyalami residents’ contentions

®For a discussion of the concept ‘justifiable development’ see Ferreira, GM, ‘Volhoubare Ontwikkeling,
Regverdige Ontwikkeling en die Fundamentele Reg op 'n Skoon en Gesonde Omgewing’ (1999) 3 SALJ 436-
437.
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essentially rested on the argument that the State negated this obligation by not
providing for integrated environmental management of the site, including conducting
an environmental impact assessment as required by environmental legislation. It
was, however, never argued as such, or the Court simply did not consider

sustainable development in this manner.

In essence, when fulfilling its mandate as set out in section 24(b), the State will have
to make sure that it did so in a way which balanced not only environmental
considerations, but also social and economic considerations, in other words,
sustainable development. In this regard, the South African reality is that the health
and well-being of the lower-income strata of the population are at a bigger risk than

those of the middle-income and wealthy sectors 2

The environmental concerns of the affluent sectors largely rest on the quality of life
and well-being, which is threatened by atmospheric pollution, noise, congested
transport, and the like. The environmental concerns of the poor water pollution, lack
of sanitation, overcrowding, distance from places of work, and the like can have a
much greater effect and may threaten their health and livelihood. The poor often
suffer the double bind of the lack of access to basic services such as clean water,
housing and health care, and a disproportionate share of the burden of

environmental degradation.

A case can be made that distributional inequalities in economic and social welfare

are causally responsible for a great deal of environmental degradation. There is

8 The South African Health Review (1995-2007), published by the Health Systems Trust, has detailed this
discrepancy very eloquently over the last 12 years. <http://www.hst.org.za/generic/29>.
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therefore a nexus between poverty, under-development and the degradation of the
environment. It is the poor who are most vulnerable to environmental degradation.
Reducing economic inequalities and addressing social welfare concerns are often
held to be necessary means of achieving sustainability.82 But when is it appropriate
to do so at the expense of environmental concerns? The Kyalami Ridge case missed
an opportunity to assess sustainable development against the background of the

competing interests inherent in the concept itself.

3.6. The World Summit on Sustainable Development September 2002.

While the Bruntland Report bridged the tension between environmental limits and
developmental pressures through its concept of ‘sustainable development’, it was in
Johannesburg, South Africa, 833t the World Summit on Sustainable Development
held in September 2002 that a new dimension was added: for globalisation to be
sustainable it must become equitable and also be environmentally sound. In this
context, consensus was reached that there are three interdependent and mutually
reinforcing pillars of sustainable development economic development, social
development and environmental protection and that cognisance should be taken of
this fact in all decision-making. Challenges in all three of these areas must be
addressed in order for the new ‘global community’ to last. To this end, it was agreed
that countries would individually and collectively advance sustainable development

locally, regionally and globally.

#Benton, op-cit at page 54.

#See Johannesburg Plan of Implementation, Report of the World Summit on Sustainable Development,
Johannesburg, South Africa, UN Document AJ/CONF.199/20 (2002)
<http://www.un.org/esa/sustdev/documents/WSSD_POI_PD/English/POIToc.htm> at 29 December 2009.
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This objective was embraced by the New Partnership for Africa’s Development

1,8 the final in

(NEPAD) some two years later.* More recently in South Africa King Il
the trilogy of reports on good corporate governance, was released on 1 September
2009. In the context of good corporate governance, the importance of sustainable
development and the interdependence between economic growth, environmental
protection and corporate social responsibilty was stressed. Among its
recommendations for good corporate governance was that the board should take
responsibility not only for the company’s financial bottom line, but for its performance
in respect of its ‘triple bottom line’. This means that the board should report to its
shareholders and other stakeholders on the company's performance in the
economic, social and environmental spheres.®® The company should therefore
balance economic, social and environmental value. Good corporate citizenship and
sustainability would require business decision-makers to adopt a holistic approach to
economic, social, and environmental issues in their core business strategy. A further

recommendation was that there should be an innovative auditing process by which

integrated sustainability reporting by companies would be an important feature. Such

8NEPAD, The Environmental Initiative, ch 8 preamble; see generally Van der Linde, ‘African Responses to
Environmental Protection’ (2002) 35 Comparative International Law Journal of Southern Africa 99. The
framework for a specific NEPAD environment action plan was endorsed by the African Ministerial Conference
on the Environment (AMCEN) in 2002 by the African Union and published in 2003
<http://www.nepad.org/2005/files/documents/113.pdf> accessed at 29 December 2009. See Jan Glazewski,
Environmental Law in South Africa (2nd ed, 2005) 33.

®King Report on Governance for South Africa (2009) (King I11), Report of the 108-member Committee led by
Mervyn King.

®%The company as a good corporate citizen should protect, enhance and invest in the wellbeing of society and
the natural ecology. As pointed out in the preface of the report ‘[b]y issuing integrated sustainability reports, a
company increases the trust and confidence of its stakeholders and the legitimacy of its operations. It can
increase the company’s business opportunities and improve its risk management. By issuing an integrated
sustainability report, internally a company evaluates its ethics, fundamental values, and governance and
externally, improves the trust and confidence which stakeholders have in it’; ibid 13-14.
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reporting would focus on the impact of the organisation in the economic,

environmental and social spheres.®’

¥ ibid
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CHAPTER FOUR: COMPARATIVE STUDY BETWEEN SOUTH AFRICA, INDIA

AND UNITED KINGDOM

4.1. Introduction

Several countries recognise the right to a healthful environment based on explicit
constitutional provision that grant the right to individual citizens or establish a duty on
the national government to protect the environment. The countries that do not have
specific environmental provision have recently recognised the existence of the right
within the right to a life or due process clauses of their constitution. These countries
correctly point out that the right to a healthful environment is inseparable from the
right to life protections of the due process clause.®® Further when the right to a
healthful environment is included within a country constitution , courts have the
opportunity to address environment problems and can enforce environmental laws
more effectively by allowing citizens to sue agencies or local government that are

violating those laws.

4.2. India

The India constitution contains provisions and a general due process clause that
have established the right to a healthy environment. Article 48A requires the state to
protect and improve the environment and to safeguard the forests and wildlife of the
country.®® Article 51A enumerates the fundamental duties of citizens of India. These

duties encompass the duty to protect and improve the natural environment including

®prasad P.M., “Environmental Protection: The Role of Liability System in India”, Economic and Political
Weekly, January 17th 2004, on page 257
®|ndia Constitution art. 48A.
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forests lakes, rivers, and wildlife and to have compassion for living creatures.®
Article 21 states that no person shall be deprived of his life or personal liberty except
according to procedure established by law.® This due process provision has been
interpreted to include an implied and environmental protection by Indian courts.’
Indian citizen and the courts rely upon each of the environmental provisions and due
process clause to enforce the right to a healthy process, creating signification duties

and rights.

In order to proceed further it was necessary to present the picture of Article 21 and
environment in general. “Environment and life are interrelated and the existence of
life on earth depends on the harmonious relationship between ecosystem and
environment.” Every individual, from the moment of his birth, acquires certain rights.

One such right is the right to live in a clean environment.”

The Article 21 is actually like a mini constitution and it was mentioned in the case of
Unni Krishnan vs. State of Andhra Pradesh® that the article 21 is the heart of the
fundamental rights. The main object of this article is to prevent one's personal liberty
and deprivation of one's life against the acts of the State and the procedure of law

has to be strictly followed.

“India constitution. part IVA, art, 51 A(G)

% Armin Rosencranz& Shiraz Rustonjee, citizens Right to a healthful environment, 25 ENVTL. POLY & L.
324(1995).

®2|ndia constitution art 21.

®Article 21 of the Indian constitution.

%Unni Krishnan vs. State of Andhra Pradesh 1982(4) SC 149.
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In the case of Rural Litigation and Entitlement Kendra vs. State of Uttar Pradesh,® it
was mentioned that, air and water are the most indispensable gifts of nature for
preservation of life. In ancient times, trees were worshipped as gods and forests
were necessary for mankind as they provided shelter. The world is considered to be

the beloved place as it has the blessings of nature's bounties.

The Constitution of India is the main source of incorporating right to clean
environment.® Though the other important work of legislation is the Environment
(Protection) Act, 1986 which provides a framework of coordination of activities
between the Central government and the State government to prevent and control
environmental pollution and degradation.”” Since the need for the protection of
environment has been felt, so in this regard the two major developments have been
take place in our Constitution. First development took place when the Constitution
(42nd Amendment) Act, 1976, was adopted. Part IV: Directive Principles of State
Policy (Article 48 A) provides for protection and improvement and safeguarding of
forests and wild life: The state shall endeavour to protect and improve the
environment and to safeguard the forests and wild life of the country. Part IV-A:
Fundamental duties (article 51-A): It shall be the duty of every citizen of India - (g) to
protect and improve the natural environment including forests, lakes, rivers and wild
life, and to have compassion for living creatures. Seventh schedule (Article 24) List
[l - Concurrent List Iltem no. 17 Prevention of cruelty to animals, ltem no. 17 A

Forests, Item no. 17 B Protection of wild animals and birds.*®

®Rural Litigation and Entitlement Kendra vs. State of Uttar Pradesh, AIR 1988 SC 2187.

®Mahendra P. Singh, V.N. Shukla's “Constitution of India”, 11th Edition, Eastern Book Company.

“Act of 1986.

®shubhhankar Dam, “Green Laws For Better Health: The Past That Was And The Future That May Be -
Reflections From The Indian Experience”, 2004, 16 Geo. Int'l Envtl. L. Rev. 593.
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The second major development related to the article 21 of the Constitution of India
dealing with ‘the right to life'. The concept of the right to life has been broadened
through the judicial pronouncements. While resolving cases relating to environment,
the judiciary considered the right to clean or good environment as fundamental to life

and upheld as fundamental right.”®

The evolution of the right to health under article 21 is invariably linked with the right
to a clean environment, no less because without the latter the former was
impossible.”® Earlier there was a time when people thought of the environment,
they thought of its beauty, they used to maintain greenery, and most of the time they
used to spend in the fresh air, in a sense, there was an interaction between the
environment and the men. But with the growth of civilized society, man has become
more and more materialistic and in his endeavour to conquer the earth and establish
his supremacy, unfortunately, he lost sight of the need to protect and conserve the

natural resources.”*

In the whole process, some of the people do not understand the adverse effects of
their harmful activities and as a result of those few, innocent people have to suffer.
They are being deprived of their right to life. Central to all the issues is ‘pollution’,

which involves the introduction of harmful substances into the air, land, and

*SouraSubhaGhosh, “Sustainable Development and Indian Judiciary”.

100Ministry of Environment, Government of India, “Citizen's Guide to Environmental Rights, Duties and
Responsibilities”.

101Shyam Divan & Armin Rosencranz, “Environmental Law and Policy in India”, 2nd Edition, Oxford India
Paperbacks
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water.'%?Although this problem of pollution is not a new one but the only difference is
that it was not that acute problem as it is now and therefore, it is much recognized

now.

Pollution has a direct impact on one's health, thereby, degrading one's life. The
Scholar Shubhankar Dam in his article talks about the risks posed by the
households, the workplace, outdoors and transportation to the health: “The air which
people breathe is of poor quality because of pollution all around in the environment,
thereby, causing hazards like acute respiratory diseases. The air pollution contains
different harmful chemical variants like carbon dioxide, hydrocarbons, sulphur and
nitrogen dioxide etc. when people are exposed to such air, then it can cause lung
cancer, respiratory infections, etc. because of these harmful chemicals. Noise
pollution is associated with miscarriages, physical deformities, deafness,

hypertension, etc."%

it is quite clear that the environment in which we live greatly affects our health. The
diseases from which people suffer are sometimes impossible to treat, thereby,
leading to death of an individual. So, unhealthy environment actually interferes with
person's living life in dignity and deprives him from his life. Therefore, the boundaries
of the fundamental right to life and personal liberty guaranteed in Article 21 were

expanded to include environmental protection.*®

Most of the environmental cases are related to pollution of hazardous gases, wastes

disposal, etc. the world industrial disaster took place in the year 1984 which is

2|ndrajitDube, “Environmental Jurisprudence: Polluter's Liability”, Lexis NexisButterworths.
%pathak op cit note 40 at 1177-8.
%Article 21 of the Indian constitution.
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referred to as ‘Bhopal Gas Disaster case'.'*® The Bhopal plant of Union carbide India
Ltd (UCIL), an Indian company which was a subsidiary of the Union carbide
Corporation, USA (UCC) was set up. On the midnight of 2-3 December in 1984 there
was a massive leak of methyl isocynate from this plant which killed more than 3000
persons and serious personal injuries. The whole surrounding was covered with the

black smoke of hazardous chemical gas.

But the court could not reach any conclusion that by the time another disaster
happened in Delhi which was not as that severe as the Bhopal tragedy. This other
incident was referred as the Oleum Gas Leakage case. In this case, there was a leak
of oleum gas from a factory in Delhi of Shriram Foods and fertilizer Industries which
enveloped the parts of Delhi in yellow smoke. Although the chemical gas was not
that toxic and harmful as that was in Bhopal gas case, but there were some adverse
effects to the people living in that surrounding. Through this case only rule of
‘absolute liability' established which says that the enterprise will be liable no matter
even if there is an act of God like earthquake, floods etc. or an act of terrorism or

enemy action.

The Court suggested that ‘an enterprise which is engaged in a hazardous or
inherently dangerous industry which poses a potential threat to the health and safety
of the persons working in the factory and residing in the surrounding areas owes an
absolute and non-delegate duty to the community to ensure that no harm results to

anyone on account of hazardous or inherently dangerous nature of the activity which

1%, C. Shastri, “Environmental Law”, 3rd Edition, Eastern Book Company.
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it has undertaken and therefore, such corporations would be subjected to the

limitations of right to life under Article 21 of the constitution.

Then this case was referred to solve the Bhopal gas leak case. The effects of this
tragedy were so adverse, people developed many diseases. This incident happened
long time back but the after effects are still known. The mothers who were pregnant
at that time gave birth to disables children and children suffering from severe
diseases. If a person is not able to live his life properly, his health is not perfectly fine
then, his/her life cannot be said to be dignified life. Such type of corporations for their
profits does not take care of the after effects of their activities and the result is in
front of all of us.

In the case of Murli S. Deora vs. Union of India,®®

it was pointed out by the Court
that, since article 21 of the Constitution guarantees that none should be deprived of
their life, then why should a non-smoker become the victim of the whole process? It
was contended that smoking is injurious to health and may affect the health of
smokers but there is no reason that health of passive smokers should also be
injuriously affected. So, till the statutory provision is made and implemented by the
legislative enactment, it was held that it would be in the interest of the citizens to

prohibit smoking in public places and the person not indulging in smoking cannot be

compelled to passive smoking on account of the acts of the smokers.”

2.3. South Africa.

1%Murli S. Deora vs. Union of India, AIR 2002 SC 40.
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The right to a clean environment and sustainable development is fundamental and
closely connected to the right to health and well-being.’®” It is of fundamental
importance to note that there is a strong connection between the quality of the
environment and the health of the people living and/or exposed to those

environments.

The responsibility for the provision of a safe and healthy environment is outlined in a
range of legislation and different sections of the Constitution.’®® Section 24 of the
Constitution provides that everyone has a right to an environment that is not harmful
to their health and well-being; and to have the environment protected for the benefit
of present and future generations, through reasonable legislative and other
measures that prevent pollution and ecological degradation; promote conservation;
and secure ecologically sustainable development and use of natural resources while
promoting justifiable economic and social development.’® The Constitution further
places an obligation in terms of section 152 (1)(b) and (d) on the part of local
government as stipulated in sections 4(2)(d)3 and 4(2)(i),4 73(1) and (2) of the
Municipal Systems Act 32 of 200 to ensure that the right to a clean and healthy
environment is fulfilled.

The South African Constitutional Court explicitly relied on international environmental
principles in giving substantive content to this Constitutional guarantee. Fuel
Retailers Association of Southern Africa v Director-General Environmental

Management, Department of Agriculture, Conservation and Environment,

97Code of Ethics for Environmental Journalists, see http://www.oneworld.org/slejf/ethics.htm.
%The Constitution of the Republic of South Africa, Act 108 of 1996.
1%Section 24 of the Constitution.
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Mpumalanga Province, and Others*'® addressed the nature and scope of the
obligations of environmental authorities when they make decisions that may have a
substantial detrimental impact on the environment. The Court characterized the case
as one that required the integration of the need to protect the environment with the
need for social and economic development. In the Court's view, the international
principle of sustainable development provided the applicable framework for

reconciling these two needs.'**

2.4. United Kingdom.

The Court has considered environmental matters in a number of cases, but most
pertinently and extensively in relation to complaints concerning private and family life
under article 8. The right to life, enshrined in article 2, has also given rise to
complaints with a significant environmental aspect, whilst there have been further

relevant cases considered under articles 1 of Protocol No. 1, 6 and 10.3.112

The Court has held that where an individual is directly and seriously affected by
noise or other pollution, an issue may arise under article 8”.*** Further, the court has
stated that article 8 may apply in environmental cases whether the pollution is
directly caused by the state or whether state responsibility arises from the failure to

regulate private industry properly.”**The Committee on the Environment, Agriculture

10Case no CCT 67/06; ILDC 783 (ZA 2007). The case arose out of a decision by a provincial Department of
Agriculture, Conservation and Environment to grant private parties permission to construct a filling station.
1d. paras. 56-57.

25ee also DH-DEV/(2004)002rev, “Overview of the case-law of the European Court of Human Rights in
environmental matters”, 1 April 2005.

Hatton and Others v. the United Kingdom, Application No. 36022/97, judgment of 8 July 2003 [GC],
paragraph 96.

“41bid, paragraph 98.
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and Local and Regional Affairs™> has taken the opportunity to reflect on the position
adopted in 2003.*° Then, the Committee on Legal Affairs and Human Rights voiced
its conviction of the importance of a healthy, viable and decent environment, but was
apprehensive as to whether the Convention was, at that time, the appropriate means

by which to achieve that aim. Six years later, the committee maintains its view.

In Powell and Rayner v. United Kingdom (application no. 9310/81), the applicants,
who lived in the vicinity of Heathrow airport, considered the authorised noise level
there unacceptable and the measures pursued by the government to minimise the
noise to be insufficient. The European Court of Human Rights held that the operation
of big airports for international air-traffic close to densely-populated residential areas
was necessary for the economic well-being of countries. As Heathrow airport was
one of the world’s busiest, and was key for commerce, international communication
and the UK economy, its operation was justified even if the negative consequences

on the environment could not be entirely eliminated.

In Hatton v. United Kingdom (application no. 36022/97), the applicants, all of whom
lived close to Heathrow airport, complained about the noise around their houses
having increased as a result of a 1993 government policy on night flights. They
claimed their health suffered as a result of regular sleep interruptions caused by
night-time planes. While the court could not reach a conclusion about whether the
1993 scheme had actually led to an increase in night noise, it found that there was

an economic interest in maintaining a full service of night flights, that only a small

5See Doc. 12003.
1Doc. 9833, “Environment and Human Rights”, 19 June 2003.
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percentage of people had suffered by the noise, that the housing prices had not

dropped, and that the applicants could move elsewhere without financial loss. No

violation of Article 8.1

Hatton v. United Kingdom (application no. 36022/97)
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CHAPTER FIVE: CONCLUSION AND RECOMMENDATIONS.

The concept of sustainable development is at the core of the right to development
and the right to environmental protection. The principles of sustainable development
and more specifically, the principle of integration, intergenerational equity, and
intergenerational equity are vital to the optimal achievement of a long-term,

sustainable quality of life and the improvement of the citizens’ living conditions.*'®

Sustainable development harmonises developmental issues and environmental
issues by moving away from the traditional view of development, which is
anthropocentric and people centred towards the modern view, which is environment
tolerant. The adoption and enactment of environmental laws and policies including
the adoption of international environmental instruments ensures the integration of

environmental factors into social and economic development.**®

In South Africa, the NEMA was enacted to ensure that, in implementing development
projects, developers and government authorities take cognisance of the natural
environment.'®® This means that theoretically the natural environment is catered for
in the implementation of development processes in South Africa. Accordingly, proper
implementation of the rights to development and environmental protection through
the Environmental Management System may lead to the realisation of the

Reconstruction Development Programme (RDP) priority areas.

8Dam &Tewary, supra note 336, at 389-90

Dhungel v. Godawari Marble Indus, WP 35/1992 (S.C. Nepal, Oct. 31, 1995) (en banc), reprinted in
KRAVCHENKO & BONINE, supra note 5, at 96, 98

Act 107 of 1999.

44





Amongst economic, social, and cultural rights, the right to health protection is the
one most closely connected with environmental quality. Health protection not only
presumes avoiding health violations but also requires the state to guarantee that the
actions of third parties do not violate the right to health protection. **'The latter
obligation finds its expression, for example, in granting of environmental permits and
in control systems over chemicals and application of the precautionary principle
therein. The negative aspect of the right to health protection from the standpoint of
environmental protection is that environmental protection cannot be reduced solely
to anthropocentric and instrumental environmental values.*?* Consequently rights to
health protection, like civil and political rights, are applicable in environmental

protection only to a limited extent.'?

Where no specific quality of environment is constitutionally-guaranteed, national
courts may still have jurisdiction to judge governmental action or inaction with
reference to environmental laws and standards™®*. Environmental protection laws in
many, if not most states, provide for citizen lawsuits as a means of enforcing
legislative and regulatory standards. Such suits have played a significant role in
enforcing clean air and water acts, as'*well as endangered species laws. As with

human rights litigation, citizens sue the government to secure its performance of

2l0le W. Pedersen, “European Environmental Human Rights and Environmental Rights: A Long Time
Coming?”;Georgetown International Environmental Law Review, Vol. 21, No. 1, 2008.

2Dinah Shelton, “Human Rights, Health and Environmental Protection: Linkages in Law and Practice”,
2GiintherHandl, Human Rights and Protection of the Environment: A Mildly Revisionist View; published in
DerechosHumanos, DesarrolloSustantable y MedioAmbiente, edited by Antonio Augusto CancadoTrindade
(1995), p. 120.

12430hn Lee, The Underlying Legal Theory to Support a Well-Defined Human Right to a Healthy Environment
as aPrinciple of Customary International Law, 25 COLUM. J. ENVTL. L. 283 (2000), p. 301.

®Brennan Van Dyke, A Proposal to Introduce the Right to a Healthy Environment into the European
Convention

Regime, 13, VA.Envtl. L.J. 323, 329 (1994), p. 334. The four conditions were given by Judge Louis-Edmond
Pettiti in 1992.
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mandatory duties under the law;*®

in addition, however, suits may be brought
against regulated industries and other polluters in order to halt environmental harm.
Courts have upheld citizen suit provisions and enforced substantive limits on

permissible activities.

In general, government officials are held to a due diligence standard.**” The criteria
used to assess whether or not due diligence has been exercised could be useful in
human rights cases to decide whether or not a government has taken the requisite
measures to respect and ensure environmental rights. In general, due diligence is
tested by whether or not the government sought compliance through an enforcement
action against the actor causing harm; whether or not the government monitored the
actor’s activities after conclusion of the enforcement action; and whether or not the
penalties assessed provided adequate deterrence against repetition of the

violation.1?®

In sum, national and international tribunals increasingly are being asked to consider
the link between environmental degradation and internationally guaranteed human
rights. In some instances, the complaints brought have not been based upon a
specific right to a safe and environmentally-sound environment, but rather upon

129

rights to life, property, health, information, family and home life.™ Underlying the

complaints, however, are instances of pollution, deforestation, water pollution, and

%para, 51. See K.S.A. Ebeku, The right to a satisfactory environment and the African Commission (2003) 3
African Human Rights Law Journal 149 at 163; J.C. Nwobike, The African Commission on Human and
Peoples’ Rights and the Demystification of Second and Third Generation Rights under the African Charter
(2005) 1 African Journal of Legal Studies 129 at 139.

2"The Social and Economic Rights Action Center and the Center for Economic and Social Rights v Nigeria,
ACHPR, Communication 155/96 (2002), paras. 52-53. See D.Shelton, Decision Regardingcase 155/96 (2002)
96 AJIL 937.

180JEC 2000/C 364/01. On environmental rights in the EU see Eleftheriadis in, P.Alston (ed.), The EU and
Human Rights (Oxford, 1999), Ch.16.

129T Hayward, Constitutional Environmental Rights (Oxford, 2005), 180.
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other types of environmental harm. International petition procedures thus allow those
harmed to bring international pressure to bear when governments lack the will to
prevent or halt severe pollution that threatens human well-being. Petitioners have
been afforded redress and governments have taken measures to remedy the
violation.”*® Petition procedures at the least can help to identify problems and
encourage a dialogue to resolve them. In addition, the emphasis given rights of
information, participation, and access to justice can encourage an integration of
democratic values and promotion of the rule of law in broad-based structures of

governance.'®

Given the complexity of environmental litigation the necessary involvement of all
branches of government as well as a multiplicity of private and public actors **it is
obvious that the judiciary plays a necessary but not sufficient role in the vindication
of fundamental environmental rights. Concern for health is a constant theme in
environmental agreements, indeed one of the principal aims of environmental
protection.

A standard definition of pollution, found in many legal texts, is the introduction by
man, directly or indirectly, of substance or energy into the environment resulting in
deleterious effects of such a nature as to endanger human health, harms living

133

resources. etc.”“the preambles of European Community directives often state their

aim as being to protect human health and the environment.

30Shelton, Human Rights, Environmental Rights and the Right to Environment, 28 Stanford JIL (1991), 103.
B1Boyle and Anderson (eds.) Human Rights Approaches to Environmental Protection, Ch.3.

132E g. P.M. Dupuy in R.J. Dupuy (ed), The Right to Health as a Human Right (Alphen aan den Rijn, 1979), 91-
2; P.Alston, Conjuring up New Human Rights: A Proposal for Quality Control (1984) 78 AJIL 607.

1335ee, e.g., Convention on Long-Range Transboundary Air Pollution (Geneva, 13 Nov. 1979), 1302 U.N.T.S.
217, art.1. See also: Vienna Convention for the Protection of the Ozone Layer (Vienna, 22 Mar. 1985), UNEP
Doc. 1G.53/5, art. 1(2); Montreal Protocol on Substances that Deplete the Ozone Layer (Montreal, 16, Sept.
1987), 26 I.L.M. 1550 1987), Pmbl, para. 3; Convention on the Transboundary Effects of Industrial Accidents
(Helsinki, 17 Mar. 1992), 31 I.L.M. 1330, art. 1(c); United Nations Framework Convention on Climate Change
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Stockholm Principle 7 calls on States to take all possible steps to prevent pollution
of the seas by substances that are liable to create hazards to human health. Article
1 of the Legal Principles for Environmental Protection and Sustainable Development,
adopted by the Expert Group of the Brundtland Commission, expressly links the
three fields in declaring that .All human beings have the fundamental right to an
environment adequate for their health and well-being.** Chapter 6 of Agenda 21,
adopted at the 1992 Rio Conference on Environment and Development, is entirely
devoted to protecting and promoting human health conditions, while the Rio
Declaration itself proclaims that human beings ,are entitled to a healthy and
productive life in harmony with nature (Principle 1) and provides that states should
effectively cooperate to discourage or prevent the relocation and transfer to other
states of any activities and substances that, inter alia, are found to be harmful to

human health (Principle 14).

In view of the conclusions set out above, it is recommended that the government
should enhance the skills and knowledge of its environmental practitioners in order
to ensure proper implementation of these laws, since it is apparent that local
government officials lack the necessary skills and knowledge to implement and

ensure compliance with environmental and developmental laws and policies.*®> A

(Rio de Janeiro, 9 May 1992), 31 I.L.M. 849, art. 1(1); Convention on the Protection of the Marine Environment
of the Baltic Sea Area (Helsinki, 22 Mar. 1974), 13 I.L.M. 546, art. 2(1); Convention for the Prevention of
Marine Pollution from Land-Based Sources (Paris, 4 June 1974), 13 I.L.M. 352, art. 1; Convention for the
Protection of the Mediterranean Sea against Pollution (Barcelona, 16 Feb. 1976), 15 I.L.M. 290, art. 2(a) and all
subsequent regional seas agreements; Convention on the Non- Navigational Uses of International Watercourses
(New York, 31 May 1997), 36 I.L.M. 700, art. 21(2).

134|_egal Principles for Environmental Protection and Sustainable Development, adopted by the Experts Groups
on Environmental Law of the World Commission on Environment and Development (WCED), 18-20 June
1986, U.N. Doc. WCED/86/23/Add. 1 (1986), Art. 1.

135122Van Rooyen and Naidoo‘Utilising environmental management systems to address municipal

48





further recommendation is that the government should employ practitioners who are
conversant with international environmental instruments and, further, conduct
workshops in order to improve the skills of its current practitioners. Furthermore,
local government officials must ensure that the local communities are involved in the
planning of development projects, which may have adverse effects on the

environment.

A further recommendation is that the government, and specifically the local
government, must promote environmental awareness among citizens through
educational programmes and public participation programmes in their areas. Finally,
the national and provincial governments must ensure that public participation
procedures as contemplated in the EMS are complied with by the local government
authorities and developers in the implementation of development projects. This is in
line with their constitutional mandate in terms of sections 100 and 139 respectively of

the Constitution.

sustainable development’ (2008) 43/4.1 Journal of Public Administration 736, 736-748. 123White Paper on
Local Government section B, para 1. See also Preamble to the Municipal Systems
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