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ABSTRACT 

Globally, doctors and nurses play an important role in the provision of healthcare. 

Nurses are the backbone of the medical profession. Although it is everyone’s 

constitutional right to strike, this is a limited right for healthcare workers, because they 

are essential workers. From the standpoint of the employees, the ability to strike is 

essential to the collective bargaining system and positive working relationships. Since 

the right to strike is essential to the existence of meaningful collective bargaining, 

strikes and other forms of industrial action play a critical role in the process. 

When essential workers go on strike without the Essential Service Committee 

providing minimum service, patients' fundamental rights to healthcare services as 

outlined in the Constitution in sections 27 and 10, their right to dignity, and their right 

to life as affirmed in section 11 are all violated. There are ethics that govern the 

healthcare professionals, and if not followed can result in penalties. The study 

employed a qualitative approach. Literature review was done to evaluate the right of 

healthcare workers to strike. Regarding the attitude of healthcare workers towards 

strike, not all of them are in favour of the strike but engage because of fear for their 

life’s and threats from colleagues. It also evaluates the attitude of patients towards 

healthcare workers. 

There is an increasing concern about the relationship between healthcare workers and 

their patients. Literature has shown that the members of the public sometimes attack 

healthcare workers, that is why during strike they do not think twice to leave the 

patients. What is worrying is leaving the patient unattended and the number of deaths 

during a strike. The government must come up with minimal requirements during strike 

so other healthcare workers continue to render service during the strike. 

KEYWORDS 

Collective bargaining, Doctors. Healthcare workers, Life, Nurses, Patients’ Rights 

Strike, Trade Unions, Essential Workers 
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Chapter 1 

Introduction and Background to the study 

1.1 Introduction  

Strike refers to the partial or total collective refusal to work, or the postponement or 

obstruction of work, by individuals who have previously worked for the same employer 

or different employers to address a grievance or settle a disagreement regarding any 

issue of mutual interest between the employer and the employee. Overtime work, 

required or voluntary, is included in the definition of work.1 

Strikes have occurred frequently in the healthcare industry and around the world. 

Since strikes are intended to cause disruptions, they provide a number of unique 

challenges for healthcare professionals. Unlike many other professions, when 

healthcare workers quit working, this may cause unwelcome consequences to the 

patient and the employer.2 

Other difficulties arise even though the first thing that comes to our mind is the effect 

of a strike on patients. Practical and ethical factors influence whether the strike is 

justified, including how it is carried out, the demands made, the risks to the strikers 

and how the public views it.3 

Workers' freedom of association is vital to their ability to go on strike. Trade unions 

utilize this in situations where collective bargaining is ineffective. Strikes are the type 

of collective action that is most noticeable during labour disputes, and workers' 

organizations usually see them as their final resort for attaining their objective.4  

In South Africa, in the case of the National Education Health and Allied Workers Union 

and others v Department of Service and Administration,5 a collective agreement was 

reached between trade unions representing employees in the public sector and the 

government. The agreement was about salary adjustment and improvement in 

 
1  Section 213 of Labour Relations Act 66 of 1995. 
2  Essex, R and Weldon, SM ‘The justification for Strike Action in Healthcare: A Systematic Critical 

Interpretive Synthesis’ (2022) 29(5) Nursing Ethics 1152,1152. 
3  Essex, R and Weldon, SM ‘Nursing Ethics 1152,1153. 
4  Manamela, E, Mpfari, B ‘Employees Right to Strike and Violence in South Africa’ (2013) 46(3) 

Comparative and International Law Journal of Southern Africa 308, 308. 
5  National Education Health and Allied Workers Union and Others v Department of Public Service 

and Administration 2022 (6) BCLR 673 (CC)/2022 5 BLLR 407 (CC), hereafter, NEHAWU AND 
others case. 
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conditions of service for a period of three years. Implementation was only for two 

years. In the third year, the state said that the collective agreement was invalid and 

could not implement salary adjustment for the third year as agreed as there was no 

money. 

The applicants argued that the state ought not to profit from their misconduct, which 

consisted of their disregard for the jurisdictional requirements to conclude a collective 

agreement. To add on that, applicants are entitled to an equitable remedy because 

the state may have benefited from deterring strike action in the public sector, securing 

and upholding labour peace for three years, and thus preventing the applicants and 

their members from going on strike.6 

According to the Labour Relations Act (LRA),7  a person who is subject to a collective 

agreement that prohibits striking or going on strike for a dispute is not permitted to take 

part in strikes, lockouts, or any actions that might encourage or facilitate strikes or 

lockouts. 

The Department of Public Service and Administration argued that to justify a just and 

equitable remedy in their favour, the applicants did not present sufficient evidence. 

What would be just and equitable is for the state to fulfil its obligation to vulnerable 

members of the community and the poor by using its resources to assist them, rather 

than requiring the enforcement of a clause that would make it more difficult for the 

state to fulfil its constitutional obligations while benefiting a relatively small group of 

public employees who are guaranteed a job and a salary.8 

These arguments show that if the employees can be stripped of their right to strike, 

the employer will never take the trade unions seriously in their agreements, or there 

will be no agreement at all, and they will implement whatever they want. They will get 

away with injustice. 

The rights that allow workers to fight for and defend their rights are known as 

fundamental rights. These rights make up the initial set of rights. Three rights make up 

this group: the right to strike, the right to collective bargaining, and the right to form 

and join trade unions. The ability of working people to protect all of their other rights is 

 
6  NEHAWU and others case, para 109. 
7  Section 65(1)(a) of LRA. 
8  NEHAWU and others case para 54. 
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based on these three pillars. Employees not having the right to strike lead to trade 

unions degenerating into helpless organizations and management assuming total 

control. From the perspective of the workers, the collective bargaining system and 

healthy industrial relations depend on the right to strike.9  

Thus, in the event that the right to strike is violated, the possibility of collective 

bargaining is compromised. Strikes and more kinds of industrial actions are crucial 

components of the collective negotiation process because true collective bargaining 

cannot exist with no freedom to strike. They represent the final round of talks, following 

which collective bargaining will be reduced to collective begging.10 

According to the South African Constitution,11 everybody is entitled to life,12 to access 

health services and must be able to receive emergency medical care which should not 

be denied.13 When healthcare workers are employed, they have a contract with the 

employer that they will be taking care of the patients in totality. They even take an oath 

that the life of their patients will be their first consideration.  

The major causes of healthcare workers striking include policy disagreements, worries 

about personal safety at work, and unsuccessful employer-employee discussions over 

appropriate pay and working conditions.14 The effect of healthcare workers’ strikes is 

the disruption of healthcare services, including postponed appointments for 

outpatients, hospital stays, and elective procedures. Apart from a few rare instances 

in which emergency services were also suspended during strikes, there was no 

convincing evidence that patient mortality went up.15 

Are healthcare workers exercising their rights correctly by leaving the patients 

unattended and embarking on strike because of money? Even though they are fighting 

for money, the rule of no work no pay is being applied, and they are losing more 

money. Are they doing justice to the poor patients who put their trust in them? 

 
9  Manamela (2013) CILJSA 309. 
10  Manamela (2013) CILJSA 309. 
11  Constitution of the Republic of South Africa 108 of 1996, Sections 11,23(3),27(1)(a) Act 108 of 

1996. 
12  Section 11 of Constitution. 
13  Section 27(1)(a) of Constitution. 
14  Chima, C ‘Current Opinion Doctor and Healthcare Workers Strike are they Ethical or Morally 

Justifiable: Another View’ (2020) 33(2) Current Opinion in Anaesthesiology 1,1. 
15  Chima (2020) COA. 
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Everyone having the right to life seems to be forgotten when coming to healthcare 

workers. It seems like it applies only to patients. With the outbreak of COVID-19 in 

2020, the healthcare workers were the front liners, but they had to fight for protective 

clothing. Since the Industrial Revolution, strike action by healthcare workers has been 

very common. There were 3913 protests by healthcare workers worldwide in the first 

year of the COVID-19 pandemic.16  

Strikes were happening for a variety of reasons, but COVID-19 heightened these 

issues. Healthcare workers have voiced their disapproval of the pandemic’s 

management and insufficient Personal Protective Equipment (PPE).17 

In 2020 an urgent application was made to court by NEHAWU concerning the omission 

of the Minister of Health to supply PPE to healthcare workers. The court was to 

interdict and stop any disciplinary action against employees who refused to work 

without PPE.18 

Stoppage of delivery of services or strike actions by doctors and healthcare workers 

would not, contrary to popular belief, automatically result in a rise in patient deaths or 

the complete breakdown of healthcare service delivery.19 The only time we are given 

these numbers by the Department of Health is when the healthcare workers are on 

strike. Patients lose their lives in hospitals around the country every day, but the public 

is not given the statistics and the cause of their deaths. 

Other professionals, such as educators, are often involved in the strike, but the general 

public is rarely informed about the number of learners who failed due to their actions. 

Even though the education departments both provincially and nationally, have 

attempted to counteract the impact of teachers' strikes through various examinations 

and supplements, the impact is typically so great that these recovery plans are unable 

to overcome it.20 Furthermore, these programmes are primarily designed for students 

 
16  Essex, R and others ‘The Impact of Strike Action on Healthcare Delivery: A Scoping Review’ 

(2022) International Journal of health planning and management,2. 
17  Essex, R and others (2022) IJHPM,1. 
18  National Education Health and Allied Workers Union (NEHAWU) obo Members Providing 

Essential Services v Minister of Health and Others (J423/20) [2020] ZALCJHB 66; 2020 (6) BCLR 
767 (LC); (2020) 41 ILJ 1724 (LC); [2020] 8 BLLR 788 (LC) (11 April 2020). 

19  Chima, S ‘Global Medicine: Is it ethical or Morally Justifiable for Doctors and other Healthcare 
Workers to go on Strike’(2013): BMC Medical Ethics 1-10 https://doi.org/10.1186/1472-6939-14-
S1-S5>Accessed 30 March 2024. 

20  Tangwe, M ‘Teachers Strikes and the Right of Learners to Education in South Africa’: A Critical 
Literature Review, (2015), International Journal of Educational Sciences 234, 241. 
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in Grade 12 who are getting ready for their matric exam.21 Teachers’ strike jeopardises 

the rights of remaining students to education because they are never taken care of. 

Fifty percent left school before they could enrol in matriculation.22 

Are the statistics being inflated to make the healthcare workers feel guilty and go back 

to work? One of the most talked-about patient outcomes, and one that is addressed 

often in the literature, is patient death. Recently, a meta-analysis of 14 research looked 

at the effect that strike action has on hospital patient fatalities. The study included 

20,000 fatalities and 1,800 hospitalizations. The findings showed no correlation 

between in-hospital patient mortality and strike action.23  

A strike is unquestionably the most effective way for trade unions to protect the 

interests of their members and a form of protest injustice in the broadest sense of the 

word.24 It is also one of the most important tools for pressurising employers to comply 

with demands made by the strikers, most notably those pertaining to wages and 

salaries. But the right to strike is not unqualified, and when using it legally, 

consideration must frequently be given to the interests of the employer and other 

parties. A strike is a measure whose impact on the parties involved in the dispute, 

society, or the national economy might be unpredictable.25 

1.2 Research problem. 

The purpose of the study is to weigh the rights of healthcare workers when they 

embark on a strike leaving the patients unattended, and the rights of patients. Are the 

rights of healthcare workers more important than those of the patients or are the rights 

of patients more important than those of healthcare workers or is it possible to strike 

a balance between these rights? 

1.3 Research questions 

➢ What does the right to strike entail for healthcare workers?  

➢ What are the rights of patients when healthcare workers strike? 

 
21  Tangwe, M. (2015), IJES 234, 241. 
22  Tangwe, M. (2015), IJES 234, 241. 
23  Essex, RA Deliberative Framework to Assess the Justifiability of Strike Action in Healthcare. 

Nursing Ethics, (2023).09697330231183076,3. 
24  Daniluk-Jarmoniuk, A’ The Right to Strike by Medical Practitioners’, Studia Iuridica Lublinensia 

vol., (2020) XXIX (5)65, 66. 
25  Daniluk-Jarmoniuk, A (2020) Studia Iuridica Lublinensia 66. 
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➢ Is it possible to balance the right of healthcare workers to strike with the rights of 

patients? 

1.4 Research aims and objectives. 

The aim of the study is to examine how healthcare workers' strikes affect the rights of 

the patients they are responsible for. Will also analyse whether the patients’ rights and 

those of healthcare workers are protected by the employer.  

1.5 Literature Review 

The Labour Relations Act of 1995 (LRA), defines a strike as “the partial or complete 

concerted refusal to work, or the retardation or obstruction of work, by persons who 

are or have been employed by the same employer or by different employers, for the 

purpose of remedying a grievance or resolving a dispute in respect of any matter of 

mutual interest between employer and employee, and every reference to work in this 

definition includes overtime work, whether it is voluntary or compulsory.”26 

McGregor and others27 clarify it further as follows: 

The refusal may be partial where employees may do some of the work or only the 

essential part. They may also work at a reduced pace. They may obstruct production 

through their actions. It may be complete where employees stop working.28 The term 

work refers to work that complies with collective bargaining agreements and is 

required of employees under contract. If workers refuse to work overtime as required 

by the collective agreement, it will be considered a refusal to work. 29  

With regards the concerted action by people employed by the same or different 

employers, an employee cannot participate in a strike alone. Individuals operating in 

concert who are now employed by the same employer or by separate employers 

should act. The right to strike is guaranteed by the Constitution to individual workers, 

but it cannot be used on an individual basis. A strike requires the participation of 

multiple employees to be considered valid.30 

Employees embark on a strike to remedy a grievance or solve a dispute in respect of 

a matter of mutual interest between them and their employer. Declining to work should 

be done to address a grievance or settle a disagreement on any issue of mutual 

 
26  Labour Relations Act 66 of 1995 section 213, hereinafter, LRA. 
27  McGregor and others, Labour Law Rules (4th edition Siber Ink 2021)222-224. 
28  McGregor and others, (2021) Labour Law Rules 223. 
29  McGregor and others, (2021) Labour Law Rules 224. 
30  McGregor and others, (2021) Labour Law Rules 224. 
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interest, or anything that can be logically and fairly be seen as advancing the success 

of the relevant trade or business. A disagreement of interest is based on a topic of 

mutual interest and should be differentiated from a dispute of right. A dispute of interest 

concerns a new demand, something employees want but they are not entitled.31 

Collective bargaining and industrial action are two ways to settle disputes over 

interests. Arbitration or adjudication should be used to resolve a disagreement 

involving rights. There must be an issue or disagreement, and the strikers' goal should 

be to use their action to address or settle the conflict between the employer and 

employees. The target of industrial action should be the employer to remedy the 

grievance or address the issue.32 

In terms of the Constitution, every employee has the right to organize and join a 

union;33 to take part in the organization's policies and initiatives;34 and to go on strike.35 

In McQuoid-Mason’s view, essential service providers are not allowed to obstruct 

patients' access to emergency medical care or to keep extremely ill or injured people 

from getting it. Patients who are injured when essential service providers deny them 

access to medical care have the right to file a civil lawsuit against them as well as 

criminal charges if they assault these patients or allow them to lose their lives because 

of their actions or them not doing anything. The same is true for health officials who 

do little to maintain the availability of services for people who require emergency 

medical care.36 

For patients, according to Ogunbanjo, some of the problems that might have 

happened include the patient's inability to work, if they were employed, squandered 

transportation funds, treatment delays, and increased suffering, permanent harm to 

one's health; fatal drug interactions that are risky.37 

 
31  McGregor and others, Labour Law Rules 224. 
32  McGregor and others, Labour Law Rules 224. 
33  Section 23(2)(a)of the Constitution. 
34  Section (23)(2)(b) of the Constitution. 
35  Section 23(2)(c) of the Constitution. 
36  McQuoid-Mason, DJ’ What Should Doctors and Healthcare Staff do When Industrial Action 

Jeopardises the Lives and Health of Patients? HealthCare Delivery’(2018), South African Medical 
Journal,635. 

37  Ogunbanjo, GA & Knapp D van Bogaert ‘Doctors and Strike Action’: Can this be Morally 
Justifiable?’(2009)51(4)South African Practice  

          <https://doi.org/10.1080/20786204.2009.10873869>, accessed 22 March 2024. 306,307. 
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Ogunbanjo further stated that benefits could include, eliminating the care of people 

who would otherwise seek unnecessary medical attention and those who might be 

better off not visiting a doctor in situations where facilities or equipment are 

inadequate. Some advantages to doctors are financial gain, less emotional pressure 

due to improved working conditions and even a degree of persuasion from emigrating. 

Public opinion may generate negative responses, in situations where there is an 

industrial strike, doctors' reputations could suffer. It's interesting to note that public 

opinions do not always see strike action negatively when it involves the exploitation of 

doctors.38 

According to du Plessis, court rulings have established that workers have the Tto 

decline employment if their employer violates the terms of the contract. In one of the 

cases involving employees, the employer neglected paying them weekly 

compensation on a Friday, jointly when reporting on duty the following Monday. The 

court found that the employees' refusal to work was acceptable, just as an employer 

is not required to compensate workers who do not fulfil their contractual commitments 

no work, no pay, in the same vein, employees are also free to refuse to work if their 

employer does not fulfil its obligations, no pay, no work.39 

The public health sector is required by the constitution to offer the country's basic 

services. The lives of individuals who depend solely on those services could be 

jeopardised or made uncomfortable by their interruption. According to the 

Constitution,40the public sector workers also have the right to strike. 

The Bill of Rights' rights can only be restricted by laws of general application to the 

extent that doing so is reasonable and justified in a free and democratic society 

founded on equality, freedom, and human dignity, taking into consideration all pertinent 

factors, such as the nature of the right, the significance of the limitation's goal, the 

nature and extent of the limitation, the relationship between the limitation and its goal, 

and less restrictive ways to accomplish the goal.41 

 
38  Ogunbanjo, GA & Knapp D van Bogaert <https://doi.org/10.1080/20786204.2009.10873869. 
39  Du Plessis, JV, Fouché MA Practical Guide to Labour Law (Ninth Edition, LexisNexis 2018)20. 
40  Section 23 of the Constitution. 
41  Section 36 of the Constitution. 
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 According to Rikwe Z, the LRA acknowledges the right to strike and imposes 

limitations on this unalienable freedom by forbidding those who provide necessary 

services from participating in strikes.42  

The Northwest Province, South Africa, healthcare workers' strike, as mentioned by 

McQuoid-Mason, prevented patients from receiving necessary medical care 

contributing to the deaths of about 64 people in one district. Many others might have 

experienced irreversible injury as a result of not being able to obtain their medications 

from public health pharmacies; these medications included antiviral drugs and 

medications for mental health conditions. Additionally, nurses and physicians were 

driven out of wards and operating rooms by strikers.43 

The rights of patients and medical professionals have been handled with the greatest 

disrespect. Sometimes security personnel and police have failed to intervene or 

refused to do so. The general absence of security and enough police at the affected 

facilities have a substantial influence on the provision of healthcare. Because they 

worry about their own safety, healthcare workers may steer clear of particular 

institutions. Rather than jeopardizing their health by visiting a hospital for treatment, 

those who are sick remain at home.44 

Dhai went on to say that given their high ethical and professional standards, there are 

challenging considerations raised by the strikes of healthcare workers. In keeping with 

the Hippocratic Oath, doctors pledge to protect the safety, welfare, health, and well-

being of every patient under their care. It is required of nurses under the Florence 

Nightingale Pledge to behave in both the patients' and the profession's best interests. 

The World Medical Association has emphasized the value of the fiduciary relationship 

in a number of pronouncements and norms of conduct. In modern medicine, patient 

satisfaction depends on the healthcare provider and the patient respecting their 

fiduciary relationship.45 

 
42  Rikwe, Z and others ‘Balancing the Right to Strike with the Right to Public HealthCare’2019)27(3) 

Administratio Publica. 
43  McQuoid-Mason, D J (2018)SAMJ634 ,635. 
44  Dhai, A, Mahomed, S ‘The National Education, Health and Allied Workers Union (NEHAWU) 

strikes’: South Africa’s Healthcare Battlefield Medicine and the Law’ South African Medical 
Journal (2018)108(8) 632,633. 

45  Dhai, A ,et al ‘The Public’s Attitude Towards Strike Action by Healthcare Workers and Health 
Services in South Africa’ 20114(2) South African Journal of Bioethics and Law 58,58. 
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According to July, the government's announcement that it is thinking of classifying the 

education sector as an essential service has put the LRA in the public eye. This has 

caused friction between the government and the unions that represent the education 

sector. As maintained by the unions, it is unlawful to label a sector or service as 

essential since its employees in that industry are denied an ability to go on strike.46  

Stuart Kelsey is of the idea that professionalism is characterized by a strong moral 

and ethical base rather than by distinguishing traits. In addition to being extremely 

advantageous to society and medical practitioners themselves, professionalism is 

crucial for the patient. Strike action is a natural outcome of the current trend away from 

the idea of a "medical professional" and toward a "medical employee." It has been 

demonstrated, however, that this notion is incompatible with the idea of 

professionalism and offering the best calibre of patient care.47 

The vast majority of South Africans have lived through decades in which their 

fundamental human rights including the ability to obtain healthcare services have been 

denied or violated. The Department of Health is entrusted with preserving, advancing, 

and defending individuals' constitutionally guaranteed right to obtain healthcare 

services. Patients’ Right Charter as a common standard, has as such been announced 

by the Department of Health for achieving the realisation of this right.48 Healthy safe 

environment, access to healthcare, participation in the making of decision, choice on 

health service and confidentiality and privacy are some of the patients’ rights. 

According to the Constitution ,everyone has the  right to life;49 the right to be free from 

all form of violence;50the right to dignity and respect;51to access healthcare services 

and reproductive health;52not to be refused emergency medical services;53the rights 

of children to basic healthcare services;54protection from maltreatment, abuse, neglect 

 
46  July, S’ The Right to Strike Essential Services and Minimum Service Agreements’ Legal Brief 

(2013).<http://www.werksmans.com/wp-ontent/uploads/2013/04/165_JN5563-Werksmans-
Africa-Brief_The Right to Strike.pdf> accessed 22 March 2024. 

47  Stuart, K ‘Forum of Professionalism and HealthCare Strikes’(2010)3(1) South African Journal of 
Bioethics and Law 4,7. 

48  Stuart, K Knowledge hub National Department of Health (1999) 
<https://www.idealclinic.org.za/docs/Posters/PATIENTS%20RIGHTS%20CHARTER%20-
%20E%E2%80%A6>accessed 21 March 2024. 

49  Section 11 of the Constitution. 
50  Section 12(c) of the Constitution. 
51  Section 10 of the Constitution. 
52  Section 27(1)(a) of the Constitution. 
53  Section 23(3) of the Constitution. 
54  Section 28(1) (c) of the Constitution. 
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or degradation to be given to every child;55 and also the  right to an environment that 

is free from harm for their well-being. 56 

When essential workers go on strike without the Essential Service Committee (ESC) 

providing a minimum service agreement or determination, sections 27 and 10 outline 

the fundamental rights of patients to access health care services, their right to dignity, 

and their right to life as affirmed in section 11 are all violated, as guaranteed by the 

Bill of Rights. It is impossible to distinguish between the right to healthcare and the 

right to life and dignity because foregoing necessary treatment may mean the 

difference between life and death or severe diseases, which may have a bearing on 

dignity. The National Health Act provides the legal framework for the implementation 

of Section 27. Furthermore, this privilege was further advanced with the establishment 

of the Patients' Rights Charter.57 

The vast majority of South Africans have endured decades of fundamental human 

rights violations or denials, including the access to health care services. The 

Department of Health is dedicated to preserving, advancing, and safeguarding the 

right of access to health care services as stipulated in the Constitution. It declares this 

Patients' Rights Charter as a common standard for accomplishing this goal.58 

According to Sheehan Mark, core principles of a union and a strike are the rights of 

employees against their employers. 59  The obvious way for workers to defend 

themselves or at least maintain a balance of power between themselves and the boss, 

is to unionize and threaten to go on strike. A workers' strike is typically intended to 

jeopardize the profitability of the bosses. He further stated that customers who are 

third parties experience inconvenience but are not always in danger. However, the 

connection becomes more complicated when the state serves as the employer and 

the employees are members of a profession that benefits society. The strike action's 

force is applied by depriving the service customers. Workers in the public sector are 

 
55  Section 28(1) ( d) of the Constitution. 
56  Section 24 of the Constitution. 
57  Dhai, A (2018)108(8) SAMJ 632,633. 
58  The Patients’ Rights 

Charterhttp://www.justice.gov.za/VC/docs/policy/Patient%20Rights%20Charter(accessed 29 
January 2025). 

59  Sheehan, M ‘Just Wars and Doctors Strikes’ (2016)42(11) Med Ethics 693,694. 
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more likely to be involved in a dangerous strike than workers in other industries 

because of this distinction in who is directly impacted by the walkout.60 

According to Essex R, the question of whether and when healthcare workers' strikes 

are appropriate has long been a topic of discussion among legal, ethical, and medical 

experts. While the focus of these discussions has been on the hazards that strikes 

provide for patients, healthcare workers are also at risk from these activities. For 

example, they may undermine team cohesion and morale, and in many nations, strikes 

have been forcefully put down. There exist additional hazards associated with societal 

attitudes and wider consequences for the medical field and society at large. Strikes, 

however, raise basic problems about the obligations of healthcare workers to society 

and society to them.61 

Sheehan Mark stated that the challenge in this instance is that the patients who are 

the service users are being used as players in the politics of labour disputes between 

the employees and the employer. Patient injury and physician wellbeing are the 

political front lines. If the public can be persuaded that patients will suffer for trivial 

matters, the strike will be viewed as irrational and unethical. However, the strike will 

be legitimated if the public is persuaded that doctors are underpaid and overworked62] 

1.6 Delimitations 

The research will only be focusing on the rights as stipulated in the Constitution 

pertaining to health, and some of the rights included in the charter that are affected by 

the strike. The research focuses only on nurses and doctors as essential workers and 

will not include other essential workers. 

1.7 Methodology 

Qualitative Research method will be followed. The research study explores people’s 

perceptions and ideas. The study will be conducted primarily using materials found in 

the library like books, journals, articles, and case law. The internet will also be used 

for quick access to other materials. Quantitative research is time consuming as you 

have to deal with numbers which comes with errors. 

 
60  Sheehan, M (2016) ME 693,694. 
61  Essex, R and others HealthCare Worker Strikes and the Covid Pandemic, Perspective :(2021) 

The New England Journal of Medicine. 
62  Sheehan, (2016) ME,693,694. 
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1.8 Outline of chapters 

Chapter 1 

The first chapter of dissertation will be the research proposal, which will cover a variety 

of topics including research aims and objectives, research methodology, and overview 

of literature review. 

Chapter 2 

The right of healthcare workers to strike will be analysed. The attitude of healthcare 

workers to a strike will also be examined. 

Chapter 3  

The rights of patients when healthcare workers strike will be examined in this chapter. 

The question of the protection of patients during a strike will specifically be analysed. 

The attitude of the public towards a strike by healthcare workers will be discussed.  

Chapter 4 

How healthcare workers’ rights and those of patients are balanced will be analysed in 

this chapter. The chapter will look at the Constitution ‘s Bill of Rights, the Labour 

Relations Act and Patient's Rights Charter. 

Chapter 5  

To conclude, a brief overview of the discussion of all the chapters will be made in this 

chapter. Recommendations of the way forward, will also be made. 
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CHAPTER 2 

Ethical principles and attitudes of healthcare workers concerning their right to 

strike 

2. 1 Introduction 

A breach in the amicable relationship between the workers and management can lead 

to a strike. Labour unions call strikes to put pressure on the government or employer 

to accede to their demands for better working conditions or to improve their working 

conditions. In situations when there is insufficient effective collective bargaining, 

strikes are the primary means by which employees can voice their grievances.63 

When workers in critical public sector positions go on strike, the broader public is 

understandably concerned. However, the impact of these strikes varies by sector. 

When university employees strike, for example, the consequences are modest. School 

teacher strikes have a significant impact on children and parents, forcing the latter to 

make alternate childcare arrangements. Nurses and junior doctors can have the 

greatest impact when they strike, potentially resulting in fatalities.64 

2.2 Ethical values and standards of healthcare professionals  

Registration with the Health Professions Council of South Africa (HPCSA) allows 

healthcare professionals to practise their professions. Practitioners have moral and 

ethical obligations towards individuals and society in general. These duties align with 

the South African Constitution's ideals and legal obligations for healthcare 

practitioners. Maintaining good professional practice is based on underlying ethical 

ideals and norms. On occasion, the demands of these basic principles and standards 

may collide, putting additional strain on healthcare practitioners. Conflicts must be 

resolved by ethical reasoning.65 

 
63  Ambrose, K. U., & Ezeani, S. I. ‘Influence of Personal Variables on Attitude of Public Servants in 

Nigeria towards Frequent Strikes by Workers: Implications for Counselling’ (2016)4(12) 
International Journal of Education and Research 147 ,149. 

64  Hansen, ME., & Pickering, SD ‘From Plaster Casts to Picket Lines: Public Support for Industrial 
Action in the National Health Service in England’ (2024) e12637 Nursing Inquiry 1,8. 
<https://doi.org/10.1111/nin.12637>accessesd 15 July 2024. 

65  Health Professions Council of South Africa Guidelines for Good Practice in the Healthcare 
Professions General Ethical Guidelines for the Healthcare Professions Booklet 1(2021) 
<https://www.hpcsa.co.za/Uploads/professional_practice/ethics/f>accessesd 13 July 2024. 
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The nursing profession relies heavily on ethics. The Code of Ethics for nursing in South 

Africa reminds all nursing practitioners of their obligations to individuals, families, and 

communities to protect, promote, and restore health, to prevent sickness, to save lives, 

and to alleviate suffering. These activities adhere to human rights standards. Nursing 

practitioners must be trustworthy with their patients' health and well-being. This Code 

of Ethics also serves as a commitment by nurses to always offer the best possible 

care to the public while supporting one another. . Important to note, the Code of Ethics 

is a binding document that must be followed.66  

Nurses are expected to take an oath on entering their profession. The South African 

version of the pledge is as follows,” I solemnly pledge myself to the service of humanity 

and will endeavour to practise my profession with conscience and with dignity. I will 

maintain, by all the means in my power, the honour and noble tradition of my 

profession. The total health of my patients will be my first consideration. I will hold in 

confidence all personal matters coming to my knowledge. I will not permit 

consideration of religion, nationality, race or social standing to intervene between my 

duty and my patient. I will maintain the utmost respect for human life. I make these 

promises solemnly, freely and upon my honour.”67 

South African Medical Association Doctor’s Pledge is as follows,” I solemnly pledge to 

dedicate my life to the service of humanity; I will practise my profession with 

conscience and dignity and in accordance with good medical practice. The health and 

well-being of my patient, community and my broader African communities will be my 

key considerations; I will respect the dignity of my patient; I will respect the autonomy 

and confidentiality of my patients and not divulge what ought not to be divulged; I will 

foster and honour the noble traditions of the medical profession; I will give to my family, 

teachers, colleagues, and students the respect and gratitude that is their due; I will 

share my medical knowledge for the benefit of the patient and the advancement of 

healthcare; I will attend to my own health, well-being, safety and security, and abilities 

in order to provide care of the highest standard; I will maintain the utmost respect for 

human life; I will not permit considerations of age, disease or disability, creed, ethnic 

origin, gender, nationality, political affiliation, race, sexual orientation, social standing 

 
66  South African Nursing Council Code-of-Ethics-for-Nursing-in-South-Africa  

<https://www.sanc.co.za/wp-content/uploads/2021/04/>accessed 13 July 2024. 
67  Nurses Pledge of Service <https://www.sanc.co.za/nurses-pledge> 

accessed 22 September 2024. 

https://www.sanc.co.za/nurses-pledge
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or any other factor to intervene between my duty and my patient; I will not use my 

medical knowledge to violate human rights and civil liberties, even under threat; I Make 

these promises solemnly, freely, and upon my honour.“68 

Strikes by physicians had been relatively uncommon in medical history until the advent 

of increased socialization of medical treatment and technical advancement. When they 

occur, they spark great debate and controversy among experts and the general public 

over their ethical legitimacy, regardless of the cause  the strikes. In such actions, the 

universal moral and ethical ideals founded on the Hippocratic Oath and advocated by 

the profession are frequently jeopardized, posing a significant challenge to traditional 

concepts of medical ethics.69 

2.3 Specific Ethical Principles applicable to healthcare professionals  

The following are value orientated, most noble goals and values-driven guidelines to 

which healthcare professionals should aspire in their behaviour. These broad ethical 

principles serve as the foundation for more specific norms and recommendations. 

They also define duties and lists the general ethical obligations of healthcare 

professionals, as well as the ethical values and standards that support professional 

and ethical practice in the healthcare professions.70 

In Hong Kong, the job duties and professionalism of medical workers are highlighted 

by government and strike is seen as unethical and unprofessional. Healthcare workers 

justify strike activity and shift the frame and emphasize improving the quality of care 

and safety at work.71 

2.3.1 Respect for persons 

Health practitioners must regard patients as individuals and recognize their inherent 

worth, dignity, and feelings of value. Healthcare practitioners must respect the privacy, 

 
68  South African Medical Association Doctor’s Pledge  

< https://www.samedical.org/files/Pledge.pdf>accessed 22 September 2024. 
69  Okoye, O.I ‘Medical doctors’ strike actions–ethical reflections’ (2007), Nigerian Medical Journal, 

48(4) 105 ,105. 
70  Health Professions Council of South Africa Guidelines for Good Practice in the Healthcare 

Professions General Ethical Guidelines for the Healthcare Professions (2021) 
<https://www.hpcsa.co.za/Uploads/,1. 

71  Li, Yao-Tai, and Jenna Ng. "Moral dilemma of striking: a medical worker’s response to job duty, 

public health protection and the politicization of strikes." (2022) 36.5, Work, Employment and 
Society, 1,2. 

https://www.samedical.org/files/Pledge.pdf%3eaccessed
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confidentiality, and dignity of their patients. Patients should be treated kindly and with 

consideration. Human rights violations should not be tolerated.72 

Opponents of doctors’ strike argue that a doctors’ strike would endanger human lives, 

violate the code of ethics to which doctors are sworn, be a breach of the implicit 

contract doctors have entered into with their patients and society, and amounts to 

holding the ill, weak, and vulnerable patients and their families hostage for material 

gain to an uninvolved, innocent third party. They believe these form a prima facie 

restriction on such conduct. They contend that purposely penalizing patients in order 

to put pressure on someone else cannot be justified. Some argue that the pain caused 

by a doctors’ strike breaches the medical profession's reason for existence.73 

In medical school more emphasis should be placed in doctors recognising that they 

are human and vulnerable. Transformation of professional attitudes, awareness by 

doctors of their situation and challenges pertaining to their humanness, as well as 

changes in institutional policy that encourage doctors to seek help should be included. 

By doing this, the medical profession can make sure that its practitioners are as 

competent as possible before attempting to treat patients.74 

2.3.2 Justice 

Healthcare practitioners must treat individuals and groups with impartiality, fairness, 

and justice. They must always act properly and equitably when competing interests 

arise among parties, groups, or individuals. Examples of such interests include access 

to healthcare resources, prioritizing care, and experiencing uneven situations. Nurses 

should advocate for poor and disadvantaged healthcare users, justifying their 

judgments and actions.75  

Justice as fairness includes being fair to one's patients, employers, medical union, 

oneself, and family, as well as having a duty to self-improvement. One could argue 

that a strike is appropriate if the justice it brings to doctors and their families outweighs 

 
72  Health Professions Council of South Africa Guidelines for Good Practice in the Healthcare 

Professions General Ethical Guidelines for the Healthcare Professions (2021) 
<https://www.hpcsa.co.za/Uploads/. 

73    Okoye (2007) NMJ 105,106. 
74  van Bogaert, D. K., & Ogunbanjo, G. A. Ethics in health care: “Physician, heal thyself”. (2014) 

56(1), South African Family Practice S14-S16. 
75  South African Nursing Council Code-of-Ethics-for-Nursing-in-South-Africa (2021) 

<https://www.sanc.co.za/wp-content/uploads/. 
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the injustice it brings to patients. This becomes troublesome when one considers the 

deaths and problems caused by the striking actions.76  

Doctors form contracts with patients through the government. In government hospitals, 

the employer is the one responsible for human and material resources. The doctors 

made commitment to the patients trusting the government will provide. The sanctity of 

such relationships is called into question if the government withdraws from the contract 

of providing appropriate facilities to meet the doctor's commitments to his patients. In 

that sense, a strike might be acceptable. The social contract theory does not justify 

doctors' strikes, except when employers breach the contract.77 

2.3.3 Beneficence and non-maleficence 

Healthcare practitioners must prioritize patients' well-being, even if it means going 

against their own interests. They must avoid causing injury to patients, individuals, 

groups, and communities. Non-maleficence involves preventing harm to the patient.78 

non-maleficence involves preventing harm to the patient.  

Strikes often result in harm or suffering for the public, particularly patients, making it 

challenging to justify them.79 

Healthcare practitioners must prioritize and choose the best option of care and all the 

time to maintain kindness. As a professional practice requirement, this expresses the 

duty to care. Even if it means healthcare workers have to go against their personal 

priorities, the patients must always be first priority.80 This would plainly oppose a 

physicians' strike action. However, it can be argued that beneficence can be short or 

long term, and that the doctors' promise only applies to existing patients, not 

prospective ones. Beneficence might be regarded differently by patients and doctors. 

If a physician deems a strike action to be good or in the best interest of their patients, 

it is justified81 

 
76  Okoye (2007). NMJ 105 ,107. 
77  Okoye (2007). NMJ 105,108. 
78  South African Nursing Council Code-of-Ethics-for-Nursing-in-South-Africa  

<https://www.sanc.co.za/wp-content/uploads/2021/04/>accessed 13 July 2024. 
79  Okoye (2007) NMJ 105 ,107. 
80  Health Professions Council of South Africa Guidelines for Good Practice in the Healthcare 

Professions General Ethical Guidelines for the Healthcare Professions (2021) 
<https://www.hpcsa.co.za/Uploads. 

81  Okoye (2007) NMJ 105,107. 
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Regardless of the circumstances, going on strike is not an easy decision for healthcare 

workers. They are frequently faced by an ethical dilemma, weighing their commitment 

to provide care against the need to push for better working circumstances, which, in 

the long run, could be benefitting to both staff and patients.82 

2.3.4 Veracity 

The principle compels healthcare professionals to be genuine, honest, and present 

information that is in the best interests of the healthcare consumer.83 The healthcare 

workers have to be honest with the diagnose, prognosis, available treatments and 

advantages and disadvantages of each. If the results indicate that the patient is 

diagnosed with cancer, you cannot tell the patient that she is suffering from tonsilitis. 

If the cancer is not curable, you cannot tell the patient that within three days you will 

be healed. If the patient has to go for chemotherapy, you must tell the patient the side 

effect of that treatment and how the treatment can help in the long run. Veracity 

breaches are typically caused by withholding information regarding the diagnosis of a 

patient, for example in patients with cancer or the hazard of the medical procedure if 

it is linked to high death rate.84 

2.3.5 Fidelity 

This entails ensuring accurate and true accounting while protecting sensitive 

healthcare information, including user health data, is crucial.85 This means keeping, 

safeguarding, and respecting confidential information related to healthcare delivery, 

including patient medical records, It is about being honest to the patient at all times. If 

you promise the patient that you will be back with pain medication, you must do so. 

Healthcare workers have to be faithful to commitments. 

2.3.5 Altruism 

Healthcare practitioners must always prioritize the well-being of their patients. Nurses 

must be cognizant of what healthcare users' wants, and behaviour may contradict with 

 
82  Hansen, ME., & Pickering, SD <https://doi.org/10.1111/nin.12637 1,4. 
83  South African Nursing Council Code-of-Ethics-for-Nursing-in-South-Africa (2021) 

<https://www.sanc.co.za/wp-content/uploads. 
84  Hostiuc, S, ’Veracity as a Core Ethical Principle in Dental Ethics’(2017)62(Xl11) (22) Bioethica 

,11,18 
85  South African Nursing Council Code-of-Ethics-for-Nursing-in-South-Africa (2021) 

<https://www.sanc.co.za/wp-content/uploads/. 
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the code's values and principles.86 Although altruism and beneficence are important 

to medicine, governments and the public should be concerned when a selfless and 

humble doctor goes on strike. Doctors frequently use bureaucratic procedures to 

express their concerns to authorities and others. Often, bureaucratic machinery is 

hesitant to reach a mutually beneficial solution.87 

Doctors have meetings frequently with their clinical managers to raise their problems 

or grievances. If this is not solved it is escalated to the department of health for 

attention. 

Medical professionals' strikes invariably lead to contentious moral debates. The 

following justifications are usually offered by those who believe that strike action is 

unethical. Physicians cannot 'realistically expect to be paid more when they already 

receive adequate compensation. They should be selfless healers who are driven more 

by a desire to aid the sick than by financial gain. They are unable to strike since doing 

so would bring the sick needless pain and deaths.  A strike by doctors is the same as 

holding the ill and defenceless as hostages for personal benefit. Doctors are supposed 

to follow a code of conduct that forbids them from participating in strikes.88 

High levels of commitment will be shown by nurses when they feel that an employer 

has ethical code conduct that is clear, cares about their welfare, has policies and rules 

that are positive, is instrumental and, promotes independence. This is a strong 

indication that when developing retention strategies, the quality of health services and 

performance practices variables of work ethics climate should be considered.89 

2.3.7 Autonomy 

Healthcare professionals must respect patients' autonomy, which enables them to 

make their own well-informed decisions and live their lives in accordance with their 

 
86  South African Nursing Council Code-of-Ethics-for-Nursing-in-South-Africa (2021) 

<https://www.sanc.co.za/wp-content/uploads/. 
87       Okoye (2007) NMJ 105,107. 
88  Selemogo, M ‘Comments Criteria for a Just Strike Action by Medical Doctors’. (2014) 11(1), 

Indian Journal Med Ethics, 35-8 1,1. 
          < DOI: https://doi.org/10.20529/IJME.2014.010>accessed 21July 2021. 
89  Kau, M. D., Mitonga-Monga, J., & Molotsi, T. K Work Ethics Climate in Relation to Nurses’ 

Commitment in a South African Hospital. (2024) 22 SA Journal of Human Resource 
Management,1,8. 

https://doi.org/10.20529/IJME.2014.010%3eaccessed
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own values, beliefs, and preferences.90 When doctors go on strike, their personal and 

professional autonomy conflicts with the autonomy of their patients. In this instance, 

patients have the right to obtain care at their preferred hospital. However, doctors have 

the right to strike, which may prevent the patients from receiving care at that specified 

time.91 

2.3.8 Compassion 

Health practitioners should consider their patients individual and social requirements 

and requirements and provide comfort and support whenever possible. They should 

ensure that their own beliefs don't affect the treatment they give their patients. A 

patient's race, culture, ethnicity, social standing, lifestyle, economic value, age, 

gender, handicap, disease status, sexual orientation, religion or spirituality, or any 

other perceived or actual vulnerability are among the beliefs that might influence 

care.92 

2.4 Six elements for a legitimate strike action by medical practitioners and other 

healthcare professionals 

As stated in the Hippocratic Oath, there is a broad medical presumption against doctor 

strikes since they may result in avoidable and needless suffering for patients. If there 

is no reasonable way to prevent a strike, it must satisfy strict criteria to be justified. It 

is advised that any medical strike meeting all of the following criteria be taken into 

consideration as potentially legitimate and acceptable.93   

2.4.1 Just cause and right intention 

Doctors may only strike for justifiable reasons and with the best of intentions. A strike, 

for instance, cannot be initiated out of hatred for the incumbent administration, 

retribution, or personal benefit. A legitimate cause in the healthcare industry is one 

that seeks to solve a real, immediate threat to the public's health. Stated differently, it 

is an effort to protect or end serious infringements on people's or communities' right to 

 
90  Health Professions Council of South Africa Guidelines for Good Practice in the Healthcare 

Professions General Ethical Guidelines for the Healthcare Professions (2021) 
<https://www.hpcsa.co.za/Uploads/. 

91  Okoye (2007) NMJ 105,107. 
92  Health Professions Council of South Africa Guidelines for Good practice in the Healthcare 

Professions General Ethical Guidelines for the Healthcare Professions (2021) 
<https://www.hpcsa.co.za/Uploads/. 

93  Selemogo, M https://doi.org/10.20529/IJME.2014.010 1,2. 
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health, as well as to secure and maintain the conditions required for population health. 

When interpreted in this way, the fair cause does not exclude salary conflicts, which 

frequently result in strike action.94  

When doctors are not happy with their wages, they are forced to work unreasonably 

long hours, which compromises the quality of care they can give their patients and 

their ability to act in their best interests. 95 

The doctors must demonstrate the right intentions throughout the strike, which entails 

remaining loyal to their cause and refraining from needless harmful actions or 

imposing unjustifiable conditions that can undermine it. Unreasonable demands and 

destructive behaviours include breaking the terms set forth at the beginning of the 

strike, damaging public property, refusing to talk with the employer, and making 

additional, usually useless demands.96  

2.4.2 Proportionality 

Doctors should refrain from causing patients undue harm in their efforts to fulfill the 

strike's just goal. It is important to minimize any unforeseen indirect harm brought on 

by the strike action. This argues that doctors on strike should continue to provide at 

least such crucial services as emergency treatment.97  

2.4.3 Reasonable hope of success 

This criterion ensures that the public's health is not at risk for petty reasons, even 

though it is obviously challenging to apply. It circumvents the irrational and blatantly 

ineffectual use of strike action. It includes a meticulous assessment of the likelihood 

that the strike action will have the desired results, or the justifications for thinking that 

it will finally be successful in bringing about the desired change.98  

 2.4.4 Last resort 

A strike will be justified after all less disruptive alternatives have been investigated or 

tried and have failed. The condition is thus met if the conflict continues despite 

reasonable attempts at less disruptive tactics.99  

 
94  Selemogo, M https://doi.org/10.20529/IJME.2014.010 1,2. 
95  Selemogo, M https://doi.org/10.20529/IJME.2014.010 1,3. 
96  Selemogo, M https://doi.org/10.20529/IJME.2014.010 1,3. 
97  Selemogo, M https://doi.org/10.20529/IJME.2014.010 1,3. 
98  Selemogo, M https://doi.org/10.20529/IJME.2014.010 1,3. 
99  Selemogo, M https://doi.org/10.20529/IJME.2014.010 1,3. 
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2.4.5 Legitimate authority 

Any registered organization that contributes to the welfare of doctors is the appropriate 

authority for a strike. These groups include unions and medical associations. Most of 

these organizations have procedures and guidelines in place to guarantee that 

members participate in decision-making. Thus, it is reasonable to assume that they 

have the power to act in the doctors' best interests and on their behalf. The goal of 

granting such bodies authority is to give strikes some legal standing and, to a certain 

extent, guarantee that they are used for justifiable purposes.100  

2.4.6 Formal declaration 

The legitimate authority must formally announce the planned strike to the public before 

initiating any strike action. The announcement enables the authorities to explain to the 

general public the moral basis for the walkout. As previously mentioned, the reasons 

for the strike would include proving that there is a legitimate reason for it and that it is 

motivated by the right goals; stating that it is the last option; and providing evidence 

that the strike action is anticipated to result in the desired outcomes. The notification 

also serves as a tool for patients to plan ahead for the strike's disruptive 

consequences, including moving, storing medication, and making appointments with 

different doctors.101 

2.5 Doctors attitude towards striking 

As stated in the articles of the United Nations Universal Declaration on Human Rights, 

the freedom of expression and the right to peaceful assembly are fundamental human 

rights. Article 19 state Everyone has the right to freedom of expression and opinion, 

which includes the freedom to seek, receive, and disseminate information and ideas 

via any means and across all boundaries. According to article 20, everyone is entitled 

to the freedom to associate and assemble in peace, and no one may be forced to join 

an organization. It is the duty of governments to guarantee that these rights are 

enjoyed by all people without fear of coercion or violence. 102 

Doctors' protests and strikes are, however, seen through the lens of the social 

contract, which they engage upon taking the Hippocrates oath. They promise to act in 

 
100  Selemogo, M https://doi.org/10.20529/IJME.2014.010 1,3. 
101  Selemogo, M https://doi.org/10.20529/IJME.2014.010 1,3. 
102  Abbasi, I.N ‘Ethics of Doctors’ Strikes’ (2017)2(1), Journal of Community Medical 

HealthCare’,1,1. 
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the patient's best interest and to put the patient's life and health above anything else. 

Because they deal with life-or-death circumstances on a daily basis, doctors' strikes 

and protests are considered unethical.103 

In 2005, 9,000 nurses from five teaching hospitals affiliated with the University of 

California, Davis, organized a one-day strike in protest of retirement benefits, wages, 

and patient-staffing ratios. A week before the planned strike date, the University of 

California health institutions started reducing their inpatient census in preparation for 

the strike. This included postponing procedures and moving patients who were 

seriously ill or had high-risk pregnancies to other hospitals.104  

Medical students were requested to take on nursing roles in addition to their regular 

obligations. It was required of medical students to shadow nurses for a day. Certain 

medical students were in favour of the nurses’ strike and would not cross the picket 

lines, much less take on more nursing duties. Others believed that healthcare workers' 

strikes were unethical, that patients' needs should come first, and that it was their 

responsibility to continue treating patients in the event that others went on strike.105  

Doctor strikes appear to pose moral questions about their actions as professionals. It 

is crucial to remember that doctors are people, with needs that are no different from 

those of the average person. Thus, even if doctors are supposed to uphold the social 

contract, neglecting their basic needs on a regular basis could result in situations that 

later materialize as so-called undesirable outcomes. Making doctors work under 

unfavourable conditions might demotivate and demoralize them, which could lower the 

standard of care they give their patients106 

More strikes in the healthcare industry took place in 2009 as a result of poor salaries, 

a shortage of doctors being trained, unfavourable working conditions in the public 

sector, and unfavourable patient circumstances in public health facilities in South 

Africa. Doctors who expressed concern but refrained from taking part in the strike 

released a statement stating that they agreed with the legitimate grievance of their 

colleagues but thought the strike was wrong107  
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According to them, the Hippocratic Oath has traditionally served as the cornerstone of 

morality and professionalism; striking meant wilfully reneging on this pledge in order 

to protect patients' interests. The most divisive problems, according to the group, are 

not salary but rather the state of the public sector and management capacity.108 

Making doctors work in unfavourable conditions might demoralize and demotivate 

them, which will lower the standard of care and cause a brain drain. Second, everyone 

has a fundamental right to optimal health, and the state is obligated by the Constitution 

to ensure that everyone has access to it. The state is in charge of making sure that 

there are enough human and financial resources available, as well as that they are 

allocated properly. Patients suffer in the end because strikes are not taken seriously 

or addressed quickly enough.109 

A study of 771 Croatian medical students indicated a high level of support for strike 

action.  After 30-day physicians strike in Croatia, 77% of students agreed or strongly 

agreed that doctors should be able to strike for various reasons, including greater 

compensation. When such explanations were considered, the results were in both 

ways; lesser students supported such action only if the quality of care is lowered or 

endangered patients.110 

Additionally, three United States studies revealed comparatively significant support for 

strike action. Following a four-day strike, 83% of 305 nurses said they supported the 

action. Nevertheless, 39% chose not to join in the strike, while 38% worked at least 

part of the time throughout the strike. Comparably, regarding a four-day strike by 

doctors that same year, 69% of 257 doctors said they supported it and 50% actually 

took part in it.111 

In a study of junior doctors' views regarding strike action, twelve hypothetical scenarios 

rated by participants. Support ranged from 85% in cases where a strike was launched 

to protest a shortage of critical equipment with minor risks to patients to 4% in 

circumstances where a strike was called due to low pay or terrible working conditions. 
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9% of participants believed that strike action was unacceptable in all situations. 

Support for strike action appears to differ according to seniority. While 88 % of students 

supported the strike, only 43% of consultants did. The bulk of participation included 

both doctors and students.112 

According to De Sousa et al, the criteria whether a doctors’ strike is just and needed 

include that any kind of agitation is regarded as justified when it is for a just cause and 

is supported by good intentions. In a similar vein, a medical strike that is reasonable 

and motivated by the desire to benefit the majority of doctors is considered acceptable. 

The strike must not be motivated by politics or political aspirations; it cannot be the 

result of a single person's rage against the government, an act intended to boost one's 

ego, or a way to demonstrate one's dominance.113 

Pay or wage disputes fall under fair causes because doctors who are unable to support 

themselves and their families frequently show a loss in their medical abilities, which 

can have an impact on the public health of a country as a whole. A doctors’ pay should 

at least partially make up for the sacrifices they make, as they frequently work long 

hours without taking time for themselves or their families.114 

The relevance of wages in public health stems from the fact that low pay for physicians 

drives them to work unreasonably long hours, which lowers the standard of care they 

provide and impairs their ability to act in their patients' best interests. Insufficient pay 

and benefits can also have an impact on medical education in a nation since younger 

people may decide not to pursue medicine out of concern for low pay and instead look 

for other career paths, and senior medical educators may decide to relocate abroad 

or work in fields where higher compensation matches their skill and knowledge115 

The justification standard frequently necessitates a utilitarian philosophical factor that 

shows that, in the end, the positive effects of the strike on the healthcare system must 

outweigh the short-term disruption and suffering it causes. It is crucial that doctors 

have the correct intentions throughout the strike and continue to be helpful to their 

cause while abstaining from actions that could jeopardize their righteous cause.116 
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Medical emergency services must continue to operate normally during a strike in order 

to uphold ethical standards and the medical oath while also advancing the cause of 

individual rights. Similar to a conflict between two countries, the goal of a doctor's 

strike should be to prevent needless civilian casualties while still allowing striking 

doctors to continue providing essential services like emergency and intensive care.117  

Doctors who go on strike must have some sort of guarantee of success because, in 

the end, a lot of strikes turn out to be disastrous and pointless. For instance, in 

response to the junior physicians' protest over increased stipends, the government 

increased the stipend by 20%, but within a month after this decision, medical course 

tuition increased by 60%. The doctors suffered a financial loss as a result, paying more 

than they had before the strike. Although the nature, justifications, and necessity of 

striking labour may vary in individual circumstances, these opinions are generalized 

to doctors in different countries. 118 

Strikes should frequently be the last resort, not the first. Doctors are part of the 

essential services and should not go on strike until all other options have been 

exhausted, including talks about remedies and negotiations. The strike must be 

preceded by a formal declaration of the strike, sufficient warning, quiet protests, candle 

marches, news conferences, and a one-day token strike. This offers a way to assist 

patients in getting ready for the disruptive effects of the strike beforehand, such as 

moving, stockpiling medication, and scheduling visits with different healthcare 

providers.119 

2.6 Nurses and Striking 

Intimidation and violent acts, participating in strike actions are some of the dilemmas 

faced by nurses posing ethical issues for them and challenging their own values.  

Professional discourse is comparable in many developing nations, yet many nursing 

practices are very different from these representations. Extreme power differentials 

exist between public sector nurses and their impoverished, frequently illiterate or 

semiliterate patients. These scenarios often result in the nurses working in difficult and 

unhygienic conditions. It has been seen that in certain circumstances, nurses use 
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physical violence, verbal abuse, and even humiliation to establish their authority and 

manage patient behaviour. In addition to being unethical, nurses' attitudes about 

patients may also be a significant obstacle to receiving healthcare.120 

Patients utilizing obstetric services in Cape Town, South Africa, encounter verbal 

abuse in the form of reprimands, shouting, and overall rudeness. Nurses do not 

respect the autonomy of patients, as well as the fact that many of them endure random 

acts of cruelty, physical abuse, or neglect. Both abroad and in South Africa, a large 

number of publications detail staff members abusing and neglecting patients due to 

institutional problems, pay disparities, unfavourable service conditions, and a lack of 

supplies and equipment. 121  Nurse managers have to support and care for their 

employees. Because of lack of support offered to nurses, and poor working conditions, 

nurse managers feel guilty for not playing their roles. This has been offered as an 

excuse for why South African nursing administration has not acted when nurses 

mistreat patients. Patients make a strong case that a nurse's attitudes and behaviours 

cannot be fully justified or attributable to their workplace.122   

In Israel, an anonymous study was conducted twice, in 2000 and 2011, to find out how 

nurses felt about the strike and the moral dilemmas it raised. A growing proportion of 

nurses stated that the pain that patients are going through as a result of the strike is 

partially or totally justifiable, despite the fact that they had to make the tough decision 

to side with their medical colleagues or the patients. Nurses reported attempting to 

lessen their patients' strike-related pain. While providing patient cantered care is still 

nurses' top concern, research shows that support for collective bargaining and strikes 

to improve working conditions in support of public health and professional agendas is 

growing.123 

With more than 130 national nurse associations under its federation, the International 

Council of Nurses (ICN) represents 28 million nurses globally. ICN has a long and 

illustrious history of supporting global health and the nursing profession. Having 
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started out with just four member countries in 1899, it has grown to become the largest 

professional organization for nurses worldwide. 124 

As a national nursing association (NNA) representing South Africa, DENOSA works 

to advance the interests of its members as healthcare professionals by being affiliated 

with the International Council of Nurses (ICN). It influences nursing policies and laws 

both nationally and internationally.125 

The International Council of Nurses (ICN) stipulates that fair compensation and 

respectable working circumstances, such as a secure workplace, are expectations for 

nurses. Nurses are entitled to collective bargaining, the ability to organize, and the 

ability to conduct industrial action as employees. Strike action is seen as a last resort, 

to be used only after all other avenues for reaching a settlement have been 

investigated and tried. According to ICN, a strike is when workers stop working, refuse 

to work, or both in order to pressure their employer into accepting terms of employment 

that cannot be negotiated.126 

Following the Nursing Act's promulgation in 1978, nurses and midwives in South Africa 

were no longer permitted to go on strike. Under the provisions of this legislation, no 

nurse or midwife may organize or lead a go-slow strike. Any action that impedes or is 

likely to impede the services provided by individuals registered or enrolled under this 

Act is considered a strike or go-slow strike for the purposes of the Nursing Act.127  

Shortly after the Labour Relations Amendment Act No. 9 of 1991 established protected 

strike action by employees, subject to specific conditions, procedures, and negotiated 

agreements between the employer and representative bodies/organizations, the strike 

clause of Nursing Act was eliminated in 1992,128  

Being a nurse and engaging in effective industrial action are compatible as long as 

essential services are rendered. The ICN's Code of Ethics for Nurses reflects the goals 

and philosophies of professional nurses and their organizations, which are 

incompatible with the total desertion of sick patients. It is imperative to maintain a 
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minimal essential service to the general public when engaging in industrial action, 

particularly during a strike.129 

Principles that must be upheld include ,  compliance with jurisdictional laws specific 

policies and guidelines ;the need for nurses to intervene in times of crisis to preserve 

lives; nursing care required for therapeutic services that would otherwise put lives in 

danger; continuous nursing care to ensure the safety and survival of people unable to 

care for themselves; the requirement for nurses to participate in urgent diagnostic 

procedures to gather information on potentially life-threatening conditions the 

necessity of nurses taking industrial action only as a last resort and following a 

participatory process that respects the principles of industrial democracy and 

representation. 130 

If negotiations fail, nurses' ability to conduct industrial action may only be restricted 

with the establishment of independent, unbiased mechanisms like mediation, 

conciliation, or arbitration.131  

The perceived values of nurses about strike action were examined through content 

analysis. An exploratory, descriptive, and qualitative research design was used. 32,5% 

of respondents backed nurses' right to strike as a constitutional and legal right, while 

the majority of responses (52.7%) were against it. A sizable portion of participants 

(14,8%) had conflicting opinions about the morality of nurses going on strike.132 

In 2010 there was growing pressure in South Africa to terminate the public sector strike 

following allegations of nurses being abducted, beaten and stabbed for stepping over 

the picket line. Reports of multiple instances of violence and intimidation against health 

and education personnel who refuse to leave their jobs have been made public by 

South African media. A nurse required medical attention for severe injuries to her head 

and neck after being assaulted by striking employees at the Chris Hani Baragwanath 

hospital in Soweto.133 
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Using two surveys from 2000 and 2011, a number of research were carried out once 

more to look into strike action in Israel. These studies reported on nurses' opinions on 

two doctor strikes. In 2000 and 2011, 86% and 91% of participants, respectively, 

backed general strikes. 2011 saw an increase in the number of nurses who recognized 

striking as a valid technique, indicated that they would be willing to strike in the same 

circumstances, and continued to interact with doctors in spite of strikes.134  

The proportion of nurses who thought the impact on patients was entirely or somewhat 

justified also increased. In response to Israel's 120-day strike, out of 144 Israel medical 

students 97% of respondents to a survey conducted supported the strike, while 43% 

thought the strike's effects on patients were "completely or almost totally justified." 

Furthermore, 42% considered striking physicians to be role models.135 

During a 19-day hospital strike in Canada, 32 nurses who faced additional strain due 

to other strikes were interviewed. The study found that participants held different 

opinions regarding taking strike action. Several nurses stated that they would not strike 

regardless of the circumstances and were willing to cross the picket lines if needed. 

Others agreed with the goals of the strike but disagreed with the tactics used. Some 

argued that the government forced nurses to go on strike.136 

As stated in Food & Allied Workers Union obo Kapesi v Premier Foods,137 some Salt 

River factory employees made the decision not to take part in the strike Following that, 

a number of these employees as well as management personnel were the targets of 

violent crimes of a very serious kind. The court heard testimony regarding violent 

criminal acts committed against non-striking employees and management, threats of 

physical harm and assault against employees, cars set on fire, homes bombed, an 

employee shot and killed after identifying his attackers, and the discovery of a plot to 

assassinate a director. The court ruled that striking employees should not be free to 

intimidate and injure non-striking employees138 
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Three studies in the United States found significant support for strike action. Following 

a four-day strike, 83% of 305 nurses supported the action. Despite encouragement, 

39% did not join in the strike, while 38% worked during it.139 

2.7 Conclusion 

When compared to patients, it seems that doctors and other healthcare workers may 

be more negatively impacted by strikes. Striking healthcare workers sometimes 

experience financial loss, job uncertainty, psychological hardship, and extended work 

hours for those who decide not to take part in the walkout. There may be a breakdown 

in professional ties in addition to the departure of long-standing leadership. Doctors 

who participate in strikes often get demoralised and disillusioned, and many of them 

leave the nation or relocate abroad, causing an internal or external brain drain, 

regardless of whether their demands are granted. 140  

A more recent investigation of how strikes affect hospital treatment in a South African 

hospital revealed that hospital admissions were lower during a 20-day strike period 

than during a non-strike period. Overall, there were also fewer deaths, but a statistical 

estimate based on fewer hospital admissions hinted at the possibility that overall 

mortality might have been statistically higher. The writers concluded that the strike was 

linked to a decline in the standard of healthcare service provision.141 

In December 2016 and March 2018, mortality data was abstracted monthly from four 

public hospital Mbagathi Hospital, Siaya Hospital, Kenyatta National Referral Hospital, 

and AIC Kijabe Hospital in Kenya. The study shows that during strike months; there 

was decrease in facility-based mortality when compared to a non-striking facility which 

shows increase in mortality. Reduction in patient volume and quality of care were the 

contributing factors to the decline.142 

It may be unrealistic to categorize doctors' striking actions as unethical. A doctors' 

strike may have valid causes, but it is not ethically defensible unless seen from a 
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utilitarian perspective. To prevent doctors from going on strike, society and 

government/hospital authorities must provide work conditions that reduce conflicts.143 

Under six circumstances, the unethical strike by doctors may be morally acceptable. 

They are as follows. A legitimate authority representing the doctors made the choice 

to go on strike, it is a last-resort measure, has a realistic chance of succeeding, and a 

formal statement of the strike is made public. There's a good reason for the strike. The 

criteria support the moral bias against strikes and deter doctors from going on strike, 

even if they acknowledge that extraordinary circumstances may occur that necessitate 

a strike.144 
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CHAPTER 3  

Patients’ rights, protection and attitude when healthcare workers strike 

3.1 Introduction 

Healthcare professionals utilise work stoppages and strikes to change laws throughout 

the world. In addition to taking care of current patients and preventing their 

abandonment, there is a need to search for methods to improve the system in order 

to provide better care for patients in the future. The possible advantage of a strike 

involving professional self-interest and the potential risk involving patient injury or 

death exacerbate this tension even further.145  

A significant factor in the dynamics of healthcare strikes is public opinion. On the one 

hand, the public understands healthcare workers because of the emotional and 

physical toll that their jobs may have. The public, on the other hand, is very interested 

in ongoing healthcare services. Because of this, striking healthcare workers may 

receive a lot of sympathy from the public but also face intense scrutiny and criticism.146 

3.2 Relationship between healthcare professionals, community and patients 

Healthcare professionals have to always put the best interest of patients’ wellbeing a 

priority. They must keep in mind that they have influence over their patients and should 

not abuse it. Ensure patient accessibility when on duty and prepare for access when 

not on duty. Healthcare practitioners should not refuse, or delay treatment based on 

patient actions. They must respond quickly and constructively to patients’ complaints 

and criticism. This will keep patients safe from any risks or harm.147 

Strike is a challenge for nurse managers as one of their responsibilities is to facilitate 

provision of continuous quality patient care. Since they also have expertise in handling 

complaints and grievances, it is crucial to minimize serious grievances which might 

result in job dissatisfaction and a felt need to strike.148 
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Effective clinical practice relies on a trusting relationship between patients and 

healthcare workers. A successful healthcare practitioner must have a lifelong 

commitment to ethical work and prioritize the well-being of others and society. Only 

when there is open trust between patients and healthcare workers can high-quality 

clinical outcomes be attained. Therefore, practising medicine is a moral endeavour 

that requires medical professionals to have a lifetime dedication to good, moral 

professional practice as well as an unwavering commitment to the interests and 

welfare of society and other people.149  

Opponents of doctors' strikes argue that in a democratic society where professionals 

are free to resign, strikes that cause harm to an innocent third person, the patient, 

breach the physician-patient relationship and cannot be justified. They argue that 

doctors should stand above the general crowd and set an example by not utilizing 

strike action as a negotiation tool, as other trade unions do. These opponents of 

physicians' strike also say that, while striking is a fundamental right for all workers and 

a legitimate form of protest in most democracies, the people's right to health and 

regular healthcare is more important.150 

In the African context, as well as in other contexts where people share a common 

understanding of personhood and communal life, it is undeniably true that physician 

strikes constitute an abuse of public trust, a total failure to uphold the primary duty and 

responsibility to other members of their community. It is therefore unfair to other 

community members in addition to being ethically wrong.151 

A medical strike is an abuse of public trust since it is an outright refusal to uphold one's 

primary duty and responsibility to other community members. Many writers dispute the 

idea that medical professionals have a unique bond with their patients and the 

community. This viewpoint is fairly unique because most people who contended that 

strike action was not warranted did so on the basis that healthcare professionals had 

a unique bond with their patients and not with society at large152 The first of these 

perspectives went from saying that there was no special relationship that healthcare 
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workers had with society or their patients to saying that even if there was a special 

relationship that healthcare workers had, say, with their patients, it could not be said 

to be absolute.153 

Compared to non-emergency nurses, emergency nurses are more likely to be verbally 

and physically abused by the patients and their relatives. The emergency room is 

especially vulnerable to violence because of the emotional strain, protracted wait 

times, communication breakdowns, and round-the-clock accessibility. When patients, 

families, guests, or any other individual exhibit actions that endanger the health or 

safety of others or interfere with the facility's ability to operate safely, it is considered 

disruptive behaviour. Disruptive conduct can manifest as physical aggression, such as 

striking, kicking, biting, hurling items, spitting, stabbing, and shooting, or verbal abuse, 

such as name-calling, racist epithets, and sexual harassment.154 

In South Africa, Western Cape in big academic hospital. a qualitative, exploratory 

study was done in the Trauma and Emergency Department. Fndings indicated that 

verbal abuse, psychological, imminent violence and physical threats are experienced 

by nurses on a regular basis. Abusive patient behaviour was look at as normal. 

Perpetrators are avoided, ignored or minimum nursing care given.155 

According to Mawere,156 every member of a society with shared objectives has duties 

and responsibilities that they should carry out with all due diligence, efficiency, and 

coherence for their own benefit as well as the benefit of the community. This implies 

that an African is born with obligations and responsibilities to his community, which 

grants its members rights and benefits. For instance, the values and rights of the 

community as a whole to which the person belongs usually take precedence over 

those of the individual. 

This viewpoint is very unique in that the majority of those who argued against the need 

for strike action did so on the grounds that healthcare professionals had a unique link 

with their patients rather than with society at large.157 
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3.3 Patients and Public attitude towards a strike 

When doctors go on strike, this is usually perceived by the public as a deviation since 

they are expected by the general public to have a particular relationship or contract 

with society to deliver healthcare services regardless of private commitments, 

personal circumstances, or even conscientious objection.158 

Public opinion is still a crucial component that needs to be carefully considered in any 

thorough study of strikes because of its power to support or undermine industrial 

action, especially in the public sector. As a result, public opinion can have a substantial 

impact on the outcome of proposed strikes, either pressurising the government to 

negotiate or demanding legal intervention to end the strike. Though there is 

considerable disagreement in the public regarding industrial action, there is some 

indication that the public supports striking healthcare workers more.159 

There are several more concerns that arise in addition to the impact a strike may have 

on patients, which is frequently the first thing that comes to mind. A number of 

pragmatic and moral factors influence whether a strike is justified, including how it is 

carried out, what demands are made, the risks to the strikers, and even how the public 

reacts to it.160   

The impact a strike may have on patients is often the first thing that comes to mind, 

but there are a number of other issues that come up as well. A strike's justification 

depends on a variety of pragmatic and moral considerations, such as how it is 

conducted, what demands are made, the risks to the strikers, and even how the 

general public responds to it.161 

The public is more understanding of healthcare professionals who are on strike. The 

media is a significant factor in influencing public opinion during a strike. It is possible 

to frame the strike action in a way that inspires support or opposition depending on 

how the issues are framed, the voices that are given prominence, and the stories that 

are told. Given the importance of public opinion at the negotiating table, it is uncommon 
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for both sides of a dispute to initiate public relations campaigns to win over the public's 

hearts and minds.162 

A self-administered, cross-sectional, descriptive study was conducted with 600 

individuals who could read and write in English and who were over the age of 

eighteen,300 was from each mall at two sample shopping centres in Greater 

Johannesburg. The studied population was very critical of the level of services 

provided during strikes. According to the majority, it was inappropriate to entirely stop 

providing services when there was a strike.163 

Lunchtime picketing with an emphasis on industrial action was deemed to be the most 

suitable mode of strike action. The way healthcare workers conduct their strikes has 

angered South Africans. If strikes took place in a way that reduced the risk to patients, 

South Africans would be more likely to support healthcare workers in their pursuit of 

better pay and treatment.164 

Studies on patient attitudes about strike action were varied; they assessed factors 

driving the strike, reasons given by health professionals for going on strike, and the 

perception of patients' need for treatment while the action was going on. Divergent 

opinions existed over how the strike affected care; 44% of participants said that, in 

comparison to the non-strike period, care was subpar during the strike. A New Zealand 

study found that families of intensive care patients who experienced a two-day strike 

were more resentful and distrustful than those who were not affected. Those most 

affected had more negative sentiments towards the healthcare system overall. The 

more distressed, furious, and less trusting were those who had family involved in 

transfers to other hospitals.165 

Similar results were obtained by research conducted in Kenya, where participants 

were interviewed after a 150-day nursing and 100-day doctor's strike. Long-term 

effects of strikes, according to a number of participants, could be felt in terms of 

treatment seeking and general health-care system trust. Nonetheless, participants 

brought up the fact that the government was equally accountable for this circumstance. 

Participants voiced doubts about the government's ability to address this issue as a 
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top priority, thinking that those in positions of authority could afford private healthcare. 

In a poll conducted in Poland, 74% of respondents blamed hospital administration or 

the government for strikes instead of the nurses. Strikes were frequently linked to low 

pay and business noncompliance with labour laws.166 

3.4 Requirement of ballot  

The LRA 28 of 1956 had balloting rules, however these were not included in the 199-

LRA. The exclusion was due to technical issues about compliance with balloting rules, 

which resulted in prolonged litigation. The final version of the Labour Relations 

amendment Act 6 of 2014 did not include the intended change to Section 64 and the 

reinstatement of strike ballots. Currently, trade unions are not required to hold strike 

polls before providing notice of protected strike action.167 

Before a strike begins, a member ballot is meant to put an end to industrial action that 

has little or no support. Violence is likely to occur when industrial action is not well-

supported. If the employer's workforce splits into two groups—those who want to strike 

and those who don't—with the majority of workers choosing not to participate in a 

strike and to continue providing the employer with normal services, then striking 

employees will believe that the employer is not under financial pressure if business 

operations continue as usual.168 

However, few workers will be left to complete the work if a sizable portion of the 

workforce goes on strike, and the employer is more likely to experience financial strain. 

If there is proof that the employer is not in operation as usual and also a sign of harm 

to the employer financially, the employees will be pleased that the issue will be 

settled.169 

Descriptive, cross-sectional and quantitative, study conducted in Johannesburg 

revealed a lack of understanding of fundamental human rights. Participants did not 

know that it is illegal for healthcare workers to go on strike, nor did they know about 
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their own rights to healthcare. According to this research, many people might not be 

able to actively defend their rights to healthcare.170 

The union must hold a vote to determine whether going on strike has the support of 

the majority of employees. The ballot's confidentiality and privacy must be maintained 

throughout the voting process. All votes must be cast in private. The fair, efficient, and 

straightforward method of deciding if a group of workers at a workplace wishes to 

initiate industrial action is by secret ballot voting. The purpose of voting against the 

proposed strike is to prevent victimization of employees, which is why the outcome is 

kept confidential. By supporting objectives unrelated to the interests of the workers at 

the impacted workplace, voting in private will also stop union officials from misusing 

the right to a protected strike.171 

3.5 Replacement labour 

Another element contributing to the instability of the situation is the employer's use of 

substitute labour while striking employees are on strike .The  LRA,172 states that if all 

or a portion of the employer's services have been designated as maintenance 

services, the employer is not permitted to hire someone to carry out or maintain 

production during a protected strike, or to cover for a locked-out employee, unless the 

lock-out is the result of a strike. 

The employer's operations are impacted by the labour withdrawal since labour 

provided by non-striking employees, such as those who are not unionised, is required 

for any production or service delivery. Once they have compelled the employer to 

comply with their demands, the striking employees now wish to see the efficacy of 

their action. However, if the employer can continue operating the business by hiring 

replacement labourers, the strike will be useless since the employer won't experience 

the consequences the union hopes the strike will bring about. If that happens, the 

employer will not be harmed by the strike.173 

It is expected that the employer will suffer financial losses in the event of a strike. 

Usually, the employer takes alternative measures to continue operating the firm in 
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order to prevent the negative consequences of labour disputes, such lost revenue.174 

Given that this behaviour is regulated by statute, it was expected that allowing a 

business to hire replacement employees would not be seen as problematic as it was 

evident that this is the primary cause of the violent strikes. However, employers have 

resorted to using substitute labour if they believe that the workforce's strike is impeding 

their ability to conduct business as usual in order to keep things running when all or a 

portion of its crew is on strike.175 

During industrial action, there have been numerous reported instances of violence 

between striking workers and replacement labour. Concerns during a strike include 

potential violent altercations between striking and non-striking employees of the same 

business, in addition to interactions between replacement workers and striking 

workers.176 

The court had the opportunity to decide who was in charge of any damages arising 

from the disagreement between strikers and replacement labour in Mahlangu v. 

SATAWU Passenger Rail Agency of SA. In this case, the plaintiff was employed in 

Springs as a replacement for the employer's domestic helper, who was on a union-

called strike.177   

One day as the plaintiff was on her way to work, some strangers approached her and 

offered her a full-time job in Johannesburg, where they would also live. They met at 

the Springs train station and got on the same train. While traveling to Johannesburg 

by train, the complainant was abused, attacked, stripped naked, and thrown from the 

moving train at Springs. She was severely injured.178 

Subsequently, it was found that the unnamed people were members of SATAWU. She 

sued SATAWU for damages, alleging that the people who had injured her were union 

members. During the court procedures, it was revealed that the worker she was 

replacing was one of the individuals who had abused her and promised her full-time 

work. The plaintiff's injuries and damages were not SATAWU's fault, the court ruled.179  
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Only one hospital-based study showed an increase in mortality. The study, which 

concentrated on a religious hospital, did not have a strike by the staff, which resulted 

in an increase in patient influx and overcrowding of services, maybe contributing to the 

rise in mortality180   

There were no discernible changes in the two population-based studies that looked at 

mortality during the strike period. Non-striking healthcare workers reported a higher 

workload, fatigue, and a lack of desire. The strikes interfered with training programs, 

making it impossible for aspiring care workers to finish them on schedule. Healthcare 

professionals on strike claimed they had lost their social standing, decency, and 

respect. Reports have surfaced of HCWs on strike being suspended or transferred181 

3.6 Minimum standard 

According to LRA,182 a panel designated by the essential services committee may 

decide, in compliance with this Act's provisions, the minimum services necessary to 

be maintained in the service that is designated as essential. A collective agreement 

requiring the preservation of minimal services in a service defined as essential may 

also be ratified by the panel. 

The Labour Relations Act's core concept is that no one who works in essential services 

may participate in a strike, lockout, or any actions taken in anticipation of or in support 

of one of these actions.183A dispute arising from minimum services negotiations may 

be referred by any party to the Commission or a bargaining council with jurisdiction for 

conciliation, and if no agreement is reached, to the essential services committee for 

determination, subject to any applicable collective agreement.184  

An agreement of this nature must now be ratified by a panel constituted by the 

Essential Services Committee. Following the adoption of a minimum services 

agreement, the only employees who may go on strike are those who supply the 
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minimum service, and arbitration requests pertaining to the minimum service are no 

longer possible.185  

The Labour Court has the sole authority to mandate the payment of fair and 

reasonable compensation for any losses resulting from strikes, lockouts, or actions 

taken in anticipation of or in support of strikes or lockouts that violate the 

requirements.186 . 

Public sector healthcare workers are not allowed to go on strike under protected 

conditions if there is no minimum service level agreement. Only minimum services 

would be deemed necessary in the event that such an agreement was in effect. Unions 

must arrange for provision of minimum level service before embarking on a strike.187 

Public health and social development sectoral bargaining does not have a minimum 

service agreement, so striking would be illegal, unprotected, and subject to disciplinary 

action for public health personnel.188  

There must be backup plans that are in place for patients and services in the event of 

a strike. Almost everyone, including those who were most supportive of strike action, 

agreed that emergency treatment should continue to be available and that alternatives 

should be offered wherever possible to individuals who require less urgent care.189  

Despite the restrictive definition of an essential service, the ESC’s (Essential Service 

Committee) designations after 1995 remained quite broad and appeared to designate 

sectors in which essential services are provided rather than the essential service itself. 

Perhaps this path was chosen for expediency, as well as a misguided idea that 

minimum service agreements would limit the scope of these designations. 190 

However, since the LRA's passing, the ESC has only concluded and ratified two 

minimum service agreements. This inability to come to a minimum service agreement 

implies that the restriction on the right to strike brought about by the identification of a 

service as essential could not have been lessened.191  
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This puts a union in a tricky legal situation: in the absence of a collective agreement, 

the ESC cannot authorize anything, and since the union performs a vital role, it is 

unable to go on strike and compel the employer to follow a minimum service definition. 

In reality, unions have not stopped going on strike. Employers' incapacity to punish 

illegally striking workers and unions' desire to avoid creating a labour division between 

non-striking and striking employees the former of whom are entitled to compensation 

and the latter not also contribute to this behaviour.192 

3.7 Conclusion 

The argument that healthcare is not the most essential social benefit must also 

demonstrate why healthcare is of paramount value in order for strike action to be 

prohibited. Healthcare personnel are just as important as those who work in garbage 

or waste disposal since unprocessed sewage or uncollected rubbish are significantly 

more toxic and have far more long-term health repercussions than untreated 

pneumonia, appendicitis, or heart bypass procedures. Additionally, although some of 

the jobs performed by healthcare professionals can save lives, many others do not.193 
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CHAPTER 4  

Policy and Legislative framework on the right to strike 

4.1 Introduction 

Workers' freedom of association is crucial for social fairness, human rights, and 

democracy. It should be supported accordingly. This right intertwines with other 

workplace rights and contributes to its success. Employees have the right to form and 

join their own associations, organize and negotiate collectively, and strike for their 

interests.194 

4.2 Labour Relations Act 66 of 1995 

The LRA's four key aims as set out in section 1, outline its objectives. First, to 

implement and oversee the rights stipulated in section 23 of the 1996 Constitution of 

the Republic of South Africa. 195  Second, to fulfill the nation's obligations to the 

International Labour Organization; 196  to establish a framework for employers, 

employees, and their separate unions and organizations to engage in collective 

bargaining and define industrial policy.197 Fourth, to promote efficient labour dispute 

resolution; sectoral bargaining; employee decision-making in the workplace; and 

orderly collective bargaining.198 

In common law, strike action is viewed as breach of contract. As such, it was thought 

that terminating striking employees was a justifiable course of action. In the event that 

employees go on strike, the industrial court will have to decide whether or not the 1956 

LRA applies to their acts as unfair labour practices.199 

The LRA states that employers may decide to lock out employees and that all 

employees have the right to strike. Unlike the Constitution, which does not protect the 

employer’s recourse to lock out. LRA strikes a balance between the employee's right 

to strike and the employer's authority to keep employees out200 
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The LRA of 1995 defines a strike as “the partial or complete concerted refusal to work, 

or the retardation or obstruction of work, by persons who are or have been employed 

by the same employer or by different employers, for the purpose of remedying a 

grievance or resolving a dispute in respect of any matter of mutual interest between 

employer and employee, and every reference to work in this definition includes 

overtime work, whether it is voluntary or compulsory.”201 

This definition makes it evident that the following conditions must be met in order for 

a strike to occur. An employee who abstains from working is not on strike.   

Participation in a strike by current or former employees must be directed toward a 

shared objective; an act or omission, the most well-known of which are the refusal or 

inability to work, the delay in starting work, or the failure to continue employment; 

Refusing to work, etc., is intended to address a grievance or settle a disagreement on 

any issue that both the employer and the employees find mutually beneficial.202 

A strike can happen in a few distinct ways. The following strikes are more common: 

economic strikes occur when workers stop working to improve their working 

conditions; secondary strikes, also called sympathy strikes, occur when workers strike 

to pressure their employer rather than to improve their own working conditions; go-

slow strikes occur when workers intentionally slow down to reduce productivity; work-

to-rule strikes occur when workers strictly adhere to rules and therefore slow down 

productivity; and sit-in strikes occur when workers occupy the workplace to prevent 

entry.203 

For any behaviour to qualify for protection under the LRA, it must meet the criteria for 

a strike. Therefore, in order to be eligible for protection under the LRA, the behaviour 

must coordinate, involve the collective action of those who are or have been employed, 

and aim to address grievances or settle disputes related to any issue of mutual 

interest. Employees excluded from the application of LRA, and independent 

contractors are not permitted to use their right to strike. Similarly, the LRA does not 

protect workers' political strikes.204 
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The steps that must be taken before employees can take part in a strike are outlined 

in the LRA.205 The case has to be referred to a negotiating council or CCMA for 

conciliation. If the dispute is not resolved after thirty days or if conciliation is not 

successful, a certificate declaring that the matter is still unresolved will be provided. 

The beginning of the strike must be announced in writing at least 48 hours in advance. 

If the state is the employer, the unions have to offer seven days' notice.   

 Section 65(1),206 must also be followed by the parties. It states that no one may 

engage in activities that would incite a strike, lockout, or other similar actions if they 

are bound by a collective agreement prohibiting such actions; if they are bound by a 

contract that stipulates that the dispute must be resolved through arbitration; and if the 

dispute is one that a party may submit to the Labour Court or arbitration. 

Under the LRA, 207  parties involved in essential services can establish minimum 

service agreement. The ESC may determine the minimal services necessary if parties 

are unable to come to an agreement or if the agreement is not ratified. Service 

agreements to ensure workers provide the necessary services during a strike. 

The LRA's encouragement and control of strike action is one of its main features. 

Because management discretion has historically given employers greater influence 

than employees, strike action is seen as an essential tool for levelling the playing field 

between the two parties in the context of collective bargaining. One essential 

component of the collective bargaining process is the view of strike action. The 

absence of the prospect of strike action has been deemed to render collective 

bargaining ineffective. But in recent times, because of the way that workers 

communicate their demands. In South Africa, strike action has grown more 

terrifying.208 

One of the LRA's key aspects is its support and regulation of strike action. Employers 

have always had more authority than employees due to managerial discretion; hence, 

strike action is considered as a necessary means of levelling the playing field between 

employers and employees in the collective bargaining context. Strike action is seen as 

an integral aspect of the collective bargaining process. Collective bargaining has been 
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considered to be ineffective without the threat of strike action. However, in recent 

years, due to the method in which employees express their requests, strike action in 

South Africa has become increasingly frightening.209  

Strikes are classified under the LRA into three categories:210 procedural rules, and any 

strike procedures included in a charter of the bargaining council or collective 

bargaining agreement. The main result is that employees cannot be dismissed for 

taking part in a protected strike. Strikes that do not adhere to the LRA's procedural 

rules are considered unprotected strikes. 

The biggest impact is that employees can get dismissed for striking, provided the 

reason for the termination is valid. Procedures and substantive fairness standards 

apply even to strikes that the LRA specifically forbids,211 including strikes in critical 

services. The consequences are the same as for unprotected strikes. Because the 

LRA does not apply to strikes involving essential services, participating employees 

may lose their jobs if charged with misbehaviour, and unions and employees may be 

held liable for contractual and delictual losses. 

Strikes in essential services or any conduct in support of such strikes can also be 

prohibited by the Labour Court, which, if ignored, could result in contempt proceedings. 

However, in practice, because of fear of provoking unions and further actions that may 

lead to violence and intimidation, businesses have refrained from taking these actions. 

Employees on strike are also exempt from any administrative or criminal penalties.212   

Therefore, when they strike, essential service employees have little to worry about 

except from a pay loss.213 In South Africa, there are no criminal repercussions for 

striking over a necessary service, although there may be misbehaviour, termination, 

or civil culpability on the part of the organizing union or strikers.214 

Trade unions must be aware and properly understand the legal consequences which 

are favourable and not so favourable to their members when they initiate strike. 
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Protection against dismissal if the strike is protected may be favourable but dismissal 

for operational requirements  or replacing striking workers may be unfavourable,215 

4.3 International conventions governing freedom of association 

The International Labour Organization (ILO) was established in 1919 and became the 

UN's first specialized agency in 1946. This exceptional international body has been 

produced by its unique tripartite structure, which involves representatives from 

governments, employers, and workers participating in decision-making. Its central 

focus is on social dialogue, social justice promotion, and internationally recognized 

human and labour rights.216 

South Africa is a member of the ILO and follows its agreements and publications that 

align with United Nations principles. South Africa has ratified ILO treaties and 

implemented their principles in national legislation. This is especially crucial for 

essential service workers who face limits on their right to strike. The ILO does not 

specify a list of essential service workers or procedures to follow but instead relies on 

each member country's national criteria. The health sector is regarded as essential in 

a strict sense, and the right to strike may be restricted or prohibited.217 

The International Labour Organization (ILO) has published a number of treaties and 

recommendations that uphold the freedom of association, including Convention No. 

87 on the Freedom and Protection of the Right to Organise and Convention No. 98 on 

the Right to Organise and Collective Bargaining. The rights of employers and 

employees to organize and join occupational associations without discrimination are 

protected by Convention No. 87, which also guarantees the free operation of these 

organizations. Convention No. 98 protects against employer intervention in internal 

employee organization affairs and outlaws anti-union discrimination in the 

workplace.218 

 
215  Botha, M. M., & Lephoto, M ‘An Employer's Recourse to Lock-Out and Replacement Labour: An 

Evaluation of Recent Case Law’ (2017)20(1) Potchefstroom Electronic Law Journal/Potchefstroom 
Electronics Regsblad 1,23. 

216  Hagen, KA. ‘The International Labour Organization: Can it Deliver the Social Dimension of 
Globalization?’ (2003) Geneva: Friedrich-Ebert-Stiftung,1. 

217    Dhai, A., & Mahomed, S. (2018) SAMJ 632 ,632. 
218  Cohen, T, & Matee, L ‘Public servants' right to strike in Lesotho, Botswana and South Africa–a 

Comparative study’(2014)17(14)Potchefstroom Electronic Law Journal/Potchefstroom 
Electronics Regsblad,1630,1631 

. 



50 
 

The ILO is committed to preserving and advancing the freedom of association of 

employers and employees, as stated in ILO Conventions No. 87 and No. 98. The UN 

International Covenant on Economic, Social, and Cultural Rights, which was 

established in 1966, acknowledges the right to strike and mandates that state parties 

commit to ensuring that right in their local laws.219 

The freedom of association and the right to strike are not expressly linked in the two 

conventions. This connection is acknowledged by the ILO Committee on Freedom of 

Association (CFA). The right of employees to strike is crucial to their freedom of 

association and trade union rights, according to the CFA. The right to strike was 

included in the interpretation of the two Conventions on Freedom of Association by the 

CFA.220 

The CFA ruled that strikes are an integral part of trade union activity and one of the 

most important tools at the workers' and their organizations' disposal for advancing 

and defending their social and economic interests. The Committee of Experts has 

endorsed this view and added that workers use their right to strike to demand better 

working conditions as well as to assist in finding answers to labour issues of all kinds 

that directly affect them as well as questions of economic and social policy.221 

The freedom of association includes the right to strike, as recognized by the ILO 

nevertheless, if sufficient alternatives, such as mediation, conciliation, and arbitration, 

are available to impacted workers, strikes may be legally banned for public safety 

reasons. According to ILO supervisory authorities, the right to strike is not unqualified 

and must be used in conformity with other fundamental rights of employees and 

employers. According to Committee of Experts, unlawful strikes are considered unfair 

labour practices and can lead to civil liability and disciplinary fines. They also violate 

the idea of freedom of association by infringing upon the rights of others.222 

The ILO jurisprudence on the right to strike in th public sector, civil service, and 

essential services offers a global touchstone to inform criticism of such an approach 

to industrial relations.223 
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The ILO recognizes that certain worker groups, such as public officials and those in 

essential services, may have limited strike rights. Services that might jeopardize the 

public's health, safety, or well-being are considered essential. The Committee of 

Experts has observed that an overly expansive interpretation of the term public servant 

is likely to lead to severe limitations or possibly the outright denial of these employees' 

right to strike. Instead of outright forbidding strikes, the proposal suggests that in 

situations where a complete and protracted stoppage might have grave repercussions 

for the public, a negotiated minimum service could be maintained by a specific and 

restricted category of employees.224 

4.4 Patients’ Rights Charter and Batho Pele Principles 

Patients' rights are an essential human right, a safeguard against discrimination and 

abuse, and a means of encouraging moral behaviour. The UN has enacted laws 

pertaining to the Patients' Rights Charter globally since the Human Rights Act was first 

proposed in 1948. To increase patient awareness and happiness, healthcare facilities 

across the majority of nations have created and implemented the Patients' Rights 

Charter.225  

Patients Right Charter comprises of the following: providing the patients with a safe 

and healthy environment that will guarantee their physical and mental health or well-

being; participating in decisions that have an impact on one's health; appropriate 

emergency care at any hospital; therapy and rehabilitation; special needs care 

particularly for young children, expectant mothers, the elderly, people with disabilities; 

patients experiencing chronic pain; individuals living with HIV/AIDS; and impartial 

counselling on issues like HIV/AIDS, cancer, and reproductive health without bias, 

intimidation, or violence; care that is both economical and efficient for those nearing 

the end of their life; Friendly medical professionals that share health information in 

their preferred language226 
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It also requires understanding health insurance and medical aid schemes; allowing 

patients to select their own healthcare provider or facility so they can receive treatment 

from a clearly identifiable healthcare provider; maintaining patient privacy and 

confidentiality regarding healthcare issues and treatments; providing patients with all 

relevant information about their illnesses, treatments, and associated costs; deny 

assistance in writing or verbally; be sent to the healthcare provider of their choice for 

a second opinion; receive ongoing care; file concerns regarding health services, have 

those complaints looked into, and get a thorough answer.227 

Phenomenological research design was employed in selected hospitals in Limpopo 

Province. The patients were questioned about their knowledge of the Patients' Rights 

Charter. This was done in the hospital while patients were admitted. The results show 

that the Patients' Rights Charter was not well-known to the patients, and the patients' 

rights were not mentioned or given as examples by the patients. The study found that 

there were few sources of information about patients' rights. The results showed that 

patients believed they had no rights because they receive free medical care in public 

health facilities.228 

Incorporating a patients' rights awareness care strategy into the standard healthcare 

package promotes morally sound behaviour and enhances patient outcomes. Patients' 

rights are outlined in the Patients' Rights Charter, a statutory instrument that serves 

as a guide for national healthcare facilities to guarantee patients' safety and 

understanding of their rights.229 

Batho Pele, which translates to people first, is the government's White Paper for 

improving healthcare delivery of public services. It was introduced in October 1997. 

Batho Pele's core values include upholding the dignity of the people we serve and 

recognizing their legal right to certain public services. This is significant because it 

means that the needs and expectations of the public should come first. Service 

providers also have a moral and legal obligation to provide the best service possible, 
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with Batho Pele serving as the moral benchmark for evaluating the standard of service 

delivery.230 

The principles of Batho Pele include consultation, establishing service standards, 

allowing access, guaranteeing civility, offering information, openness and 

transparency, redress, and value for money. Everyone has the right to receive 

healthcare services, as stated in Section 27,231 of the Constitution. In order to carry 

out Section 27, the Patients' Rights Charter—which outlines the specific rights and 

obligations of patients—and the National Health Act were passed. Since medical 

personnel are not presently able to go on strike, making such a claim would be against 

the patient's entitlement to receive treatment.232 

Access to medical facilities is emphasized in both Batho Pele and the Patients' Rights 

Charter. No matter their financial situation, everyone has the right to use any open 

healthcare facility, including urgent emergency care, in accordance with the Patients' 

Right Charter. The patient has to be informed about treatment and rehabilitation in 

order for them to comprehend them and their implications.233  

Provision for special requirements in the situation of infants, kids, expectant mothers, 

old people, individuals with disabilities, and people experiencing pain, especially those 

suffering from HIV or AIDS. Affordable and effective palliative care for incurable or 

terminal illnesses. Healthcare practitioners who demonstrate civility, human dignity, 

patience, empathy, and tolerance have a pleasant disposition.234 

Patient’s Rights Charter also emphasises on continuity of care, stating that health 

professionals and facilities must not abandon patients without proper referrals or 

handovers. The environment must be healthy and safe and support the patients’ 

physical and mental health. This covers defence against environmental dangers such 
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pollution, ecological deterioration, and infection, as well as access to a sufficient 

amount of clean water, proper sanitation, and a place to dispose of waste.235 

World Health Organization define health as the "state of complete physical, mental, 

and social well-being and not merely the absence of disease or infirmity” These 

conditions are based on human rights, which include the right to health care but do 

not end there. When people have better access to healthcare and better health care 

in general, when they are better educated, when external preventable harms do not 

threaten their bodily integrity, when they have the right to use pregnancy prevention 

and planned parenthood tools, and so on, they will be healthier.236 

The government have the responsibility to ensure that their citizens have better health 

by upholding, defending, and implementing their rights. This can be done by refraining 

from infringing upon them, preventing them from happening. Laws, institutions, and 

resources that support and uphold these rights should be developed.237 

4.5 Constitution  

The fundamental right to strike is protected under Section 23 of the Bill of Rights of 

South African Constitution. Workers have the constitutional right to strike, which 

enables collective bargaining. Collective bargaining relies on the prospect of conflict, 

which is ironic given its goal of promoting industrial harmony. Collective bargaining, 

however, is just collective begging if there is no ability to strike.238 

The 1996 Constitution expands the protections it offers to the right to strike over to 

include social and economic problems that affect workers' interests, in addition to 

collective bargaining. The nation's economy and the interests of the general public are 

just as important during a strike as the employees' right to collective action. As a result, 

section 36 of the Constitution places restrictions on the right to strike.239  
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The Constitution,240 states that the Bill of Rights permits the limitation of some rights 

only to the extent permitted by general law, as long as the limitation is reasonable and 

appropriate in a free and democratic society founded on the values of equality, 

freedom, and human dignity. Apart from what is mentioned in subsection (1) or any 

other paragraph of the Constitution, no law may restrict any of the rights listed in the 

Bill of Rights. 

All people have the right to freedom of association guaranteed under Section 

18.241Employees are free to form or join the unions of their choice and take part in 

union-related activities. The ability to organize and become a member of a trade union 

is a crucial aspect of freedom of association. It shields workers against mistreatment 

brought on by union membership and actions by states and companies. Under 

international, regional, municipal, and national legislation, workers are protected from 

discrimination and have the freedom to form and join trade unions as well as take part 

in union activities.242  

The freedom of association and the right to strike are protected under the Constitution 

for workers.243 The right to strike is vital to healthy labour relations. A trade union's 

ability to mobilize workers to strike is the primary motive for managers to negotiate 

with organized labour. Without the right to strike, labour unions lose their power and 

management has complete control. Strikes are an essential element of the collective 

bargaining system. Without the ability to strike, the right to engage in collective 

bargaining is threatened. Collective bargaining loses its effectiveness in the absence 

of the right to strike.244 

According to experts, a total prohibition on the ability to strike would significantly limit 

trade unions' ability to advance and protect the interests of its members as well as 

members' freedom to plan their actions. Additionally, it is thought to be at odds with 

their commitment to upholding the ILO constitution, which requires them to treat the 

principles of freedom of association with appropriate regard.245 The ILO has argued 

that the right to strike is a fundamental component of the freedom of association, but 
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it also acknowledges that in cases involving public safety, strikes may be legally 

prohibited as long as workers who are impacted have access to sufficient alternatives 

like conciliation, arbitration, and mediation.246 

There are various interpretations of the term, including its meaning, function, and legal 

implications. Some see the right to freedom of association as a liberal political one, 

originating from the libertarian viewpoint that people ought to be allowed to associate 

with people of their choosing without being forced to do so except for compelling 

reasons such as national security or public morality.247 Some see the freedom of 

association as a practical guarantee to accomplish a certain goal of society, like 

achieving equilibrium in the bargaining power between employers and employees.248 

The right of workers to freely associate is the most fundamental labour right. The right 

to freedom of association in the workplace allows employees to organize and join 

organizations that align with their views. Workers view freedom of association as a 

tool for achieving additional rights, not as a standalone right. It is regarded as the most 

fundamental right for workers, without which all other rights would be meaningless. 

Workers who lack freedom of association may feel lonely and powerless.249 

To improve their standing and level of personal freedom, people are allowed to form 

trade unions and engage in collective bargaining with their employer(s) through their 

representatives. Employers have an obligation to abstain from using their authority to 

terminate employees’ contracts or punish trade union involvement or activities.250 

Comprehensive guidelines for collective bargaining are outlined in the Constitution. 

According to section 23 of the Constitution, employers' groups, and trade unions all 

have the right to participate in collective bargaining. According to the Constitution, 

national laws may govern collective bargaining.251  

Worker rights to organize do not exist in a vacuum. Workers organize to advocate for 

fair job terms and conditions after deciding on collective representation. Collective 

bargaining allows workers to form independent trade unions and negotiate directly with 
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their employers. Individual workers need the flexibility to form autonomous 

associations to avoid subjugation. Union representatives negotiate better terms and 

conditions for employees compared to people negotiating independently.252 

The Constitution allows for peaceful and unarmed assembly, demonstration, picketing, 

and petitioning,253 Striking employees' disruptive and violent behaviour violates the 

Constitution's need for peaceful activity. In light of this, the right to strike is essential 

to collective bargaining and freedom of association in South Africa in the pursuit of a 

common goal for the advancement of employers, non-striking employees, and striking 

workforce members.254 

4.6 Conclusion 

The potential risks that strike action may pose to patients have been cited by those 

opposed to it; nevertheless, those who advocate for strike action contend that these 

risks and harms can be reasonable and reduced. Moreover, they typically draw 

attention to wider dangers and damages associated with the healthcare system as a 

whole as well as for patients in the future. In other words, there are justifications for 

and against strikes based on the potential harm to patients. One could argue that a 

strike is unjustified due to the potential damages to patients; on the other hand, one 

could counter that the current arrangements injure patients and therefore justify the 

action, or that the action will, over time, result in less harm to patients.255 

The right to strike is not unqualified under ILO principles. It may be limited or outright 

forbidden in the following situations: the public sector, solely for state employees 

exercising authority; essential services, strictly defined as those whose disruption 

would jeopardize the lives, personal safety, or health of all or a portion of the 

population; or in the event of a serious national emergency, and only for a brief period 

of time.256 
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Not merely to safeguard individual interests, but also to encourage a fair distribution 

of power in the workplace and society at large, freedom of association is safeguarded 

by national and international law.257 

Strikes by providers of essential services without ESC consent or minimum service 

agreements are prohibited by Sections 27 and 10 of the Constitution, as well as the 

rights to healthcare and dignity. The right to healthcare is inextricably linked to the 

rights to life and dignity. One's dignity might be diminished by major illnesses or life-

threatening conditions brought on by inadequate medical care. The National Health 

Act led to the implementation of Section 27. In addition, this right was promoted by the 

establishment of the Patients' Rights Charter.258 

According to chapter 1, the supreme law of the Republic of South Africa is the 

Constitution. Any law or conduct that is inconsistent with it is said to be invalid and its 

obligation must fulfil. . The public health sector is required by the Constitution to offer 

the country's essential services. The lives of individuals who depend solely on those 

services could be jeopardized or made inconvenient by their interruption.259  

The Constitution260 contemplates the rights of public sector employees too. The rights 

mentioned may be restricted by law, according to the Constitution. 261  The LRA 

acknowledges the right to strike and imposes limitations on this unalienable freedom 

by forbidding those who provide essential services from participating in strikes. 

Conversely, the LRA provides for the completion of a Minimum Service Agreement, 

which establishes the amount of workers in essential service who will carry on 

delivering the bare minimum of services during the strike by other employees 

It should be noted, however, that the threat to strike and strike action must be made 

or implemented within the confines of the law; otherwise, it is a breach of the game's 

regulations and will result in penalties. The right to strike is a double-edged sword; 

while workers have the right to strike, non-striking workers and employers also have 

rights recognized within the rules locally and globally.262 
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CHAPTER 5 

Conclusions and recommendations 

5.1 Introduction 

Healthcare strikes pose a moral conundrum because of the need to both advocate for 

better treatment for patients in the future by bringing attention to issues like staffing 

shortages, subpar equipment, and closed facilities that might go unaddressed in the 

absence of social action, and to provide current patients with excellent care by not 

abandoning them during the strike. 263  This tension is increased when health 

professionals stand to gain from the strike in the form of better pay, perks, or work 

hours, yet there is a chance that patients could suffer harm or even lose their lives.264 

Because trainees’ attitudes toward strikes continue to evolve during training, the 

authors maintain that to enhance professionalism and systems-based practice training 

open discussion around the ethics of healthcare professionals’ strikes, conflict 

resolution methods should be part of the curriculum for medical education.265 

5.2 Recommendations 

The primary goal of a strike is to coerce an employer into acting or not. But putting 

strike action into action is not as easy; therefore, in order to prevent abuse, the laws 

governing strikes must be interpreted more strictly. Legislation interpretation is 

recognized as one of the judiciary's duties. It is suggested that the judiciary read 

section 64(1)(b) of the LRA more rigorously in order to accomplish one of the goals of 

the legislation, which is to prohibit violent strike action and guarantee the advancement 

of orderly collective bargaining, interpret collective bargaining agreements and the 

law.266 

The study with goal of ascertaining whether legally mandated procedures for 

managing restrictions on the right to strike within the public health sector were being 

effectively used was conducted in Western Cape, South Africa. To ensure firmness in 

the conclusion of a minimum service agreement and its efficient management, the 

following recommendations were made. 267The negotiation process aimed at reaching 
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a minimum service framework ought to commence at the PSCBC/PHWSDBC level 

and proceed to the institution level, where employee designation occurs. The minimum 

service framework ought to specify the elements that the employer must handle, 

including determining the minimum services and the quantity of workers who will be 

required to provide these services, as well as the occupational categories. The 

employer must ensure that those workers are aware of the reasons why they are not 

permitted to participate in strike action as well as the repercussions of any potential 

disciplinary action that may be taken against them in the event that they are aback 

out.268 

5.3 Conclusion 

Section 23 the Constitution grants several independent, if related, rights, including the 

right to "fair labour practices," the freedom to form, join, and participate in employers' 

organizations' activities and programs, the right to strike, and the ability to form, join, 

and participate in those activities and programs.  "Everyone" in the case of fair labour 

practices and "every worker" in the case of the right to establish, organize, and join a 

union are the holders of these rights. The rights of employers' groups and trade unions, 

respectively, include the freedom to select their own programs and activities, organize, 

become members of federations, and engage in collective bargaining with 

employers.269 

The LRA only specifically excludes a limited group of workers, including members of 

the SA National Defence Force (SANDF), the National Academy of Intelligence, the 

National Intelligence Agency, and the Secret Service. For the remainder, every 

employee in the public and private sectors, regardless of status, is entitled to all 

benefits under the LRA. The term "independent contractors" is the single universal 

exclusion.270 

Modern democratic societies depend so much on the right to strike that it would be 

wrong to restrict it. It is widely acknowledged that the ability to strike is a necessary 

part of collective bargaining and may even be a basic human right.271 To minimise the 

impact of the strikes by doctors and healthcare workers, however, better 
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organisational ethics will be needed, as well as the understanding by employers and 

employees especially elected officials that they have an equal moral obligation to 

serve the interests of society. Put otherwise, they represent two aspects of a single 

entity. It is imperative that employers and employees treat labour issues ethically in 

order to reduce the frequency of strikes.272 

Health workers under agreed-upon compensation plans are entitled to payment, to 

express their concerns, and to self-defence against mistreatment and exploitation. But 

as the medical profession's code of conduct states, their personal freedoms are 

constrained by their responsibility to uphold life and advance health.273 It is proposed 

that before medical staff decide to go on strike, a detailed risk-benefit analysis should 

be conducted. Does the strike benefit the healthcare delivery system as a whole? To 

reduce injury, patients should be informed and given advance notice of the strike.274 

The ILO Committee of Experts? believes that the practice of providing replacement 

labour during strike action detrimentally affects the freedom to exercise trade union 

rights and the right to go on strike.275 

The voluntary nature of minimum service agreements and the ESC's inability to 

compel the parties to agree on minimum services or, in the absence of an agreement, 

to make enforceable proposals on minimum services appear to have greatly impeded 

the effectiveness of minimum service agreements. 276  

This has been addressed by recent amendments to the LRA, which state that in the 

future, a minimum services agreement may be negotiated by parties under the 

direction of an ESC-appointed panel within a given time frame. If not, the parties may 

submit the dispute to conciliation at a bargaining council that has authority or the 

CCMA. If this fails, the ESC has the power to decide what minimal services are 

required to maintain an essential service.277 

Given the critical societal role that healthcare workers play, strikes have far-reaching 

moral, ethical, and social consequences. When firefighters go on strike, governments 
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often replace them with military personnel. When young doctors and nurses strike, this 

is not possible. Replacing striking healthcare workers is quite tough because of their 

skills set. Governments must therefore carefully balance the rights of employees with 

the requirements of public health.278 

In my opinion as healthcare worker, the government listen to the communities rather 

than the workers. The patients are from the communities, they have experience of 

what is happening in the hospital or clinics. If the communities speak out about the 

lack of service delivery, bad working conditions, shortage of staff directly with the 

employer, the employer will take them seriously. Health committees should be formed. 

They should have regular meetings with the unions representing employees and the 

employers. Patients must be encouraged to use suggestion boxes and books in 

hospitals and clinics to raise their complaints and compliments.  
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