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ABSTRACT

This study examines the effectiveness of a particular segment of the legal framework
regarding water pollution control in South Africa. A review is conducted of relevant
environmental legislation (including the National Environmental Management Act
107 of 1998, the National Water Act 36 of 108) and the Water Services Act and
related literature in order to portray the history, scope and content of the water law
framework that applies to local authorities in the specific. In order to situate the
phenomenon of water pollution in the context of the theoretical review, some
observations are included concerning international and domestic developments and
phenomena. The theoretical base of this study is furthermore substantiated and
supported by the inclusion of a basic case study that portrays the actual challenges
facing some local authorities in South Africa in the management and governance of
water resources and the combating of water pollution. This study concludes with a
set of recommendations towards improved water governance and the combating of
water pollution in the local government sphere based on the finding that deficient
compliance and enforcement measures remain a real challenge in municipalities’

effective implementation of South Africa’s water law.
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1. Introduction

The demands on water resources are growing as the economy expands and
the population increases.! This means that more water will be needed in
South Africa. It is generally accepted that for the country to continue to
develop economically, while meeting a wide-range of water needs, urgent
steps should be taken to protect the quality of our water resources. There is
no doubt that water pollution is a serious problem in South Africa. Water
pollution creates a large set of adverse effects on water resources (lakes,
rivers, oceans, ground water) caused by human activities. Water pollution
similarly has many causes and characteristics depending on the nature of
pollutants.? Increases in nutrient loading may, for example, lead to
eutrophication. Further, organic waste such as sewage® and agricultural waste
impose high oxygen demands on the receiving water leading to oxygen

depletion with potential severe impacts on complete ecosystems.

Earlier concerns regarding water pollution were directed mainly at biological
pollution whereas poor sanitation and polluted water caused frequent
epidemics, and the emphasis accordingly was to prevent waterborne
diseases, for example cholera. This hazard may to some extent have been
minimized in South Africa, although the ever increasing concentration of
people due to phenomenal urban growth places high demand on the capacity
of local authorities, amongst others, to adequately deal with increasing

amounts of sewage, which frequently contain a large percentage of industrial

! Chapman Environmental Law and Policy (1998) at page 142 alluded that Water becomes
polluted beyond certain limits; it becomes unfit for these purposes and can become a source
of danger to health, besides constituting a nuisance.

? Shelton and Alexandre Judicial Handbook on Environmental law (2005) at page 66. alludes
that pollutants are defined as dredged spoil, solid waste, incinerator residue, sewage,
garbage, sewage sludge, munitions, chemical waste, biological materials, radioactive
materials, heat, wrecked or discarded equipment, rock, sand, cellar dirt and industrial,
municipal and agricultural waste discharged into water.

® http://faculty.k.fupm.edu.sa/CHEM/abetar/SEWAGE.htm/ [date of use 05 April 2007]
Sewage is the content of the sewer or drain, refused liquids or matter carried off by sewers.






efluent.* Water pollution in South Africa is accompanied by a solid framework
intended to combat this phenomenon. The most pertinent fundamental right
in the context of integrated pollution and waste management is the
environmental right in section 24, which provides that, the people of South
Africa have the right to an environment not detrimental to human health or

well-being.®

This right imposes obligations on the state in its entirety and therefore also on
local government. Section 27 also states that everybody has the right of
access to sufficient food and water. In terms of schedule 4b and 5b the
municipalities are responsible for municipal health, water and sanitation
services limited to portable water supply systems and domestic water and
sewage disposal systems and refuse removal, refuse dumps and solid waste
disposal. This provision also applies to all spheres of government inclusive of

local government in relation to water in general.

Apart from the Constitution of the Republic of South Africa, 1996, there are
three major acts that constitute the law that directly relates to water. These
are the National Environmental Management Act 107 of 1998 (hereafter the
NEMA), Water Services Act 108 of 1997 (hereafter Water Services Act) and
the National Water Act 36 of 1998 (hereafter National Water Act). A number of
local government laws also contain provisions on pollution of the environment.
These include, inter alia, the Local Government: Municipal Systems Act 32 of
2000 (hereafter Systems Act) and Local Government: Municipal Structures
Act 117 of 2000 (hereafter Structures Act). For purposes of this study, the

Water Services Act is particularly important.

South Africa also has a system of Integrated Water Resource Management

(IRWM). The implementation of this system within local government ultimately

* Rabie South African Environmental Legislation (1976) at page 131.

® Kidd Environmental law (1997) at page 34 said the rights of humans to a safe and healthy
environment and the rights of the environment itself not to be degraded.

®Section 24 of the Constitution of the Republic of South Africa 1996.





rests with the Department of Water and Environmental Affairs (DWEA), which
has developed the National Water Resource Strategy (NWRS). Regardless of
the legal duties that rest with other spheres of government, local authorities
have a vast number of legal responsibilities related to the management of
water. The latter sets out the means for achieving Integrated Water Resource
Management (IWRM)

In the light of the above exposition, this study explores the extent to which
environmental law’ and local government law of South Africa offer concrete
direction for local government’s governance of water resource pollution. This
study aims to: provide an overview of the legal framework on water pollution in
South Africa as it pertains to local authorities; reflect on some disparities in
local government practices with reference to the Greater Letaba Municipality
(GLM); and to make suggestions for improved water pollution regulation in the

local government sphere.

The study is conducted by means of a review of relevant laws, policies,
textbooks and academic journal articles. This literature review is to be
supported by the inclusion of a case study on Greater Letaba Municipality in
the Limpopo Province. The latter serves as typical example of the position and
challenges of some local authorities with regard to water-related service

delivery and pollution management in South Africa.

'Kidd Environmental Law (1997) at page 14. Environmental law is often aimed at pollution
control and the conservation of natural resources in order to ensure that the environment
remains useful to human beings having value in its own right.





2. Legal framework on water pollution regulation in South Africa

2.1 Introduction

This chapter aims to provide an overview of the legal framework on water
pollution in South Africa as it pertains to local authorities, and reflects on some
disparities in local government practices. The chapter further examines the
effectiveness of a particular segment of the legal framework regarding water
pollution control in South Africa. Constitutional change in South Africa brought
about significant transformation and development in terms of environmental
regulation and law in the country. The inception of a constitutional
environmental right in section 24 of the Constitution resulted in the drafting
and adoption of an array of framework and sectoral environmental laws
including laws particularly aimed at the regulation of the country’s water

resources.

This chapter aims to provide an overview of the legislation relevant to local
authorities’ governance of water resources and the combating of water
pollution. It is intended to distill from the said framework of laws, the
obligations of local government and to highlight some ambiguities and/or other
challenges. The following statutes and policy documents are considered in
the review to follow: Constitution of the Republic of South Africa, NEMA,
Water Services Act; Water Act and the NWRS.

The South African Legislature have an obligation to address and manage,
local national and international environmental concerns that have the potential
to interfere with sustainable development of which water resources are
inclusive.® This chapter's focus is on the legislative framework for water
management and control of water pollution, in the context of local government

in South Africa. The aim is to ascertain whether local government legislation,

® Boston College Environmental Affairs Law Review (1996) at page 144 suggests

accountability for sustainable development that it be collaborative task. Both the international
and national communities must undertake the constructing of the legal framework. He states
that sustainable development can be a unifying policy of conservation and use, satisfying the
objectives of these two components.
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the Constitution, environmental and water laws provide for adequate
protection of South African water resources. Glazewski considers resource
conservation and utilisation to be covered by environmental law.’ In
ascertaining the status quo of legislation with direct and indirect application to
water pollution governance in the local sphere, a critical analysis of the
provisions of the National Water Act and other existing statutory

environmental laws is conveyed.

Several international and regional instruments exist for the regulation of water
resources, but for the purposes of the current review this study will only

investigate domestic law instruments.

2.2 Constitution of the Republic of South Africa, 1996
2.2.1. Section 24: The Environment right

The Constitution,'® as supreme law of South Africa, is relevant to pollution and
waste management as it contains a number of provisions that could be
relevant to the environment, and specifically pollution control. The most
pertinent fundamental right in the context of integrated pollution and waste
management is the environmental right in section 24.* This provision
specifically imposes a duty on the state to promulgate legislation and take
reasonable, and other steps to ensure that the right is upheld and that, among
other things, pollution and ecological degradation are prevented. Section 24a
provides that, everyone has the right to an environment that is not harmful to
their health or well being. Section 24 can be seen as a socio-economic right in
terms of which the state is expected to take positive action towards the

fulfilment of the environmental law claims of people. Section 24 therefore has

°Glazewski Environmental Law in South Africa (2006) at page 10. Environmental law
embraces a legal problem that has to do with the conservation and exploitation of natural
resources, including water, flora and fauna, birds and marine mammals as well as fisheries.
¢idd Environmental law at page (1997) at page 13. A new government and a so-called new
South Africa saw a new Constitution, the constitution’s provisions on fundamental rights and
the division of responsibilities between national and provincial government look likely to
impact considerably on environmental law in the country.

1 Section 24(a) and (b) of the Constitution of the Republic of South Africa 1996.





two important consequences; it protects our health and wellbeing and it also
places a duty on the state (inclusive of local authorities) to prevent pollution
and other damage to the environment and to promote conservation and

sustainable development.*?

Section 24 of the Constitution does not explicitly pertain to water governance
in South Africa. Water resources are, however, covered by natural resources
as generally provided for in section 24. Although, in as far as local
government is concerned, it is bound by the entire Bill of Rights in the
Constitution; it may be expected of local government to acknowledge, protect
and fulfill the environmental right and to consider its meaning also in the
context of the regulation of the water resources in the area of a municipality.
Section 24 of the Constitution provides a constitutionally entrenched point of
departure for the local authorities in addressing the management of
environment and pollution of water sources inclusive. Section 151(3) indicates
that a municipality has the right to govern, on its own initiative, the local
government affairs of its community, subject to national and provincial
legislation, as provided for in the Constitution. Sometimes the above

mentioned section is often overlooked in the interest of development projects.
2.2.2 Section 27: The right of access to sufficient food and water.

In terms of section 27(1) (b) of the Constitution everyone has the right of
access to sufficient food and water. This section has to date been interpreted
to mean that sufficient food and water are components of an adequate
standard of living which has been linked to necessities of life.® The
Constitution guarantees the right to water which is reinforced by a National

Free Basic Water Policy. The Mazibuko™ case of 2008 against the

>Glazewski Environmental Law in South Africa (2006) at page 85 said Section 24(a) implies
that if air pollution or the placements of disposal sites, poor sanitation resources are to be
subjected to constitutional challenge on the ground that people’s health is being damaged the
challenge will have to be brought in terms of the environmental clause and not section 27

13 De Waal et al (2005) The Bill of Rights Handbook 407.

* Mazibuko and other v City of Johannesburg(489/08) 2009 ZASCA 20





Johannesburg City is a typical case of human rights commercialisation. Both
cases examine the conflict between a progressive rights-based model which
views water as a social goal, and a commercialised model which
commercialises water as product instead of a commaodity for the public as part
of service delivery. The allocated amount of free water was insufficient to
meet the basic needs of the Mazibuko family. The judge found that the notice
by the City of Johannesburg was misleading as it suggested that different
levels of water service were required to be offered by the Water Services Act
and that the only level of service suitable to the applicants involved the
installation of prepaid metres. He found that it was unfair to indicate that the
applicants have no election to choose another level of service and simply to
impose an election on the basis of failure to respond to the notice. The judge
agreed with the applicants that in this particular case, the amount of free water

of 25l/person/day or 6kl/household/month was insufficient and unreasonable.

The judge’s declination to strike down Regulation 3(b) for setting a minimum
amount was based on his finding that 25l/person/day constituted a reasonable
floor, especially the South African context of water scarcity and strained
financial resources, particularly in some municipalities. Equally, the order for
50l/person/day to be provided to Phiri residents in Johannesburg was made
on the basis that 25l/per person/day for the Phiri residents was unreasonable
when the city possessed available financial resources, and that the formula for
calculating the amount did not take into account the specific needs of Phiri
residents or the large size of households.” Section 27 of the Constitution
does provide a constitutionally entrenched departure point for the local

authorities in addressing the management of water sources.

!> Mazibuko and other v City of Johannesburg and others (489/08) 2009 ZASCA 20





2.2.3 Section 7: The rights

This Bill of Rights is a cornerstone of democracy in South Africa; it affirms the
democratic values of human dignity, equality and freedom. Section 7(2) of the
Constitution provides that the state must acknowledge, protect, promote and
fulfils the rights in the Bill of Rights.*® This provision forms the basis for the
development of state duties to protect life. At the very least, it must mean that
the state has a constitutional obligation to protect its citizens from life

threatening attacks.’
2.2.4 Section 10: The right to human dignity.

The right to human dignity in section 10 is one of the core constitutional rights
that are linked with the other rights. All rights in the Bill of Rights must be
interpreted so as to promote the Constitution’s intentions of creating an open

and democratic society based on human dignity, equality and freedom.*®
2.2.5 Section 11: The right to life

Section 11 of the Constitution provides that everyone has the right to life.*
Entrenchment of the right to life requires the state to take the lead in
reestablishing respect for human life and dignity in South Africa.?® The
distinction is drawn between the negative and positive dimensions of the right
to life. Negative aspects such as the right not to be killed are described as the
core of the right. On the other hand, positive aspects, such as the duty of the
state to protect life, are only recognised in exceptional circumstances. In
general, the courts are hesitant to impose positive obligations on the state,

particularly if they involve directing the spending of resources.”* Water is a

!¢ Section 7(2) of the Constitution of the Republic of South Africa 1996.
" De Waal et al The Bill of Rights Handbook (2005) at page 218.

'8 Section 10 of the Constitution of the Republic of South Africa 1996.
19 Section 11 of the Constitution of South Africa 1996

% De Waal et al The Bill of Rights Handbook (2005) at page 215.

! De Waal et al The Bill of Rights Handbook (2005) at page 216.





necessity; therefore people should have access to water, not just ordinary
water, but water that is free from toxic contaminants, to avoid health risks that
are life threatening because they have the right to life.?? In the light of this
section, the municipalities have an obligation to protect people, by rendering
qualitative services which inhibit secondary effects that might lead to death.

2.2.6 Section 32: The right of access to information

The right of access to information provides the public with mechanism to
obtain relevant information on existing or potential threats to the
environment.? The court held that the applicants had access to state-held
documents regarding the development of a proposed steel mill and its
potential adverse environmental impact.?* The constitutional right of access to
information held by public authorities, including environmental information,
has been given effect in the Promotion of Access to Information Act 2 of 2000
(hereafter PAIA)

A mandatory obligation is placed by the PAIA on all people that access should
be granted, if the record would reveal evidence of an imminent and serious
public safety or environmental risk.?®> Access to environmental information is
also a prerequisite for effective public participation in decision-making and to
monitoring governmental and private sector activities and trans-boundary

impacts.?® The PAIA provides a statutory entrenched departure point for the

2 Boyle and Anderson Approaches to Environmental Protection (1996) at page 10.The right
to life could be used to support contamination that impairs a person °s life is a claim dealing
with the environment and a violation of section 24. The right to life has been deployed in the
absence of environmental rights to ensure environmental protections in other jurisdictions.

3¢ Bruch, W, Coker, C van Arsdale Breathing life into fundamental principles: Implementing
Constitutional Environmental Protections in Africa’ (2000) 7 SAJELP 21, 66.

*aqua fund (Pty) Ltd v Premier of the Western Cape 1997 (7) BCLR907 (C).

*gection 70(a) Promotion of Access of Information Act, Act 2 of 2000.

% Principle 10 of the Rio Declaration on Environment and Development of 1992 reflects this
notion Environmental issues are best handled with the participation of all concerned citizens,
at the relevant level. At the National level, each individual shall have appropriate access to
information that is held by public authorities, including information on hazardous materials and
activities in their communities, and the opportunity to participate in decision making process.
States shall facilitate and encourage public awareness and participation by making





local authorities in addressing the management of environment and pollution
of water sources. The PAIA discloses all activities especially the information
that reveals evidence of imminent and serious public safety or environmental

risk.%’
2.2.7 Section 33: The Right to Administrative Justice

Section 33 (1) of the Constitution highlights that everyone has the right to
administrative action that is lawful, reasonable and procedurally fair.?®
Administrative law is central to the judicial pursuit of environmental justice, as
conflicts around natural resources invariably entail the exercise of
administrative decision-making powers by for example local authorities.?
Therefore the local authorities have power to decide on the services to the

communities guided by the constitution.

In the light of the above discussed sections the Constitution provides a
constitutionally entrenched departure point for local authorities. The local
authorities are guided by other legislation listed below either than the
Constitution. The preceding information clarifies what role the constitutional
environmental rights might play alongside the following legislation and
regulatory means for protection of the environment. The Constitution is an
effective weapon that governs the local authorities and other sectors of

government.

information widely available. Effective access to judicial and administrative proceedings,
including redress and remedy, shall be provided.

*’Section 11 of the Promotion of Access to Information Act 2 of 2000

“85ection 33 (1) Constitution of the Republic of South Africa of 1996.

# Bradfield et al Environmental Justice and the Legal Process (1999) at page 12. Some
hypothetical examples of such decision-making would include a local and provincial authority
approving a controversial industrial development in the vicinity of an established community;
authorization being granted by national and provincial government to commence pollution-
generating activity which poses a threat to groundwater quality.
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2.3 National Environmental Management Act 107 of 1998

NEMA is seen as the most important piece of framework for environmental
legislation in the country. NEMA provides a framework for environmental law
reform and covers inter alia three areas of which pollution control and waste
management are addressed. The objective of NEMA is to provide for co-

operative environmental governance through a series of principles.*
2.3.1 Environmental Management Principles

NEMA sets out the principles that apply to environmental decision-making and
for conciliation and arbitration of conflicts.3* The principles of NEMA set out,
apply throughout the Republic to the actions of all organs of state that may
significantly affect the environment and shall apply alongside all other
appropriate and relevant considerations. Environmental management must
place people and their needs at the forefront of its concern, and serve their
physical, psychological, developmental, cultural and social interests equitably.
Development must be socially, environmentally and economically sustainable.
Sustainable development requires the consideration of all relevant factors.%
The principles outlines and guides steps to be taken when dealing with issues
of land planning and development, natural and cultural resources use and

conservation and pollution control.*® The principles in NEMA allow local

% Kidd Environmental Law (1997) at page 9. The principles essentially entail the application
of preventive measures in situations of scientific uncertainty where a course of action may
cause harm to the environment. For example, if either the safe or hazardous nature of a
chemical substance has not been proven by science, it ought to be treated as hazardous until
such time as it is proven to be safe. The principle rests on the need to recognize that harm to
the environment can be irreversible, and therefore it is better to avoid any possible harm than
to try to remedy it later.

%Chapter 2 (1) (2) of National Environmental Management Act 107 of 1998.

% Section2 (4) (p) of the National Environmental Management Act 107 of 1998

That the disturbance of ecosystems and loss of biological diversity are avoided, or, where
they cannot be altogether avoided, are minimised. The costs of remedying pollution,
environmental degradation and consequent adverse health effects and of preventing,
controlling or minimising further pollution, environmental damage or adverse health effects
must be paid for by those responsible for harming the environment.

#3ection2 (2) of National Environmental Management Act 107 of 1998

Environmental management must place people and their needs at the forefront of its concern
and serve their physical, psychological, developmental, cultural and social interests equitably.
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authorities to take action when offenders commit environmental offences.
However, in its duty to stop people from committing environmental offences,
there is little or no evidence of the government's actions in this regard.
Organisations such as the environmental management inspectors (green
scorpions) could take action against the government guided by the principles.
In NEMA the following principles play an important role, in the management of
resources, the precautionary principles in section2 (4) (a) (ii),®* the polluter
pays principle in section2 (4) (a) (p).* In section 13(b) NEMA envisages that
the environmental principles be converted into concrete reality through
environmental management and implementation plans which each organ of

state will be required to prepare.*®

2.3.2 Legal standing to enforce Environmental Laws

NEMA addresses the legal standing in terms of enforcing environmental laws,
such that any person or group of persons may seek appropriate relief in
respect of any breach or threatened breach of any provision of NEMA

in Chapter 1, or any other statutory provision concerned with the protection of
the environment or the use of natural resources.®” Section 34(5) of NEMA
gives room for criminal prosecution of environmental crimes, amongst other,
may lead to the incarceration of managers as well as directors of companies
for environmental damage caused by such juristic persons. The Act protects
employees; by providing a right for them to refuse to perform environmentally

hazardous work. It also offers protection for whistleblowers.*

¥Kidd Environmental law (1997) at page 8.The precautionary principle essentially entails the
application of preventive measures in situations of scientific uncertainty where a course of
action may cause harm to the environment, the principle rests on the need to recognise that
harm to the environment can be irreversible, and therefore it is better to avoid any possible
harm to than to try to remedy it later

% Kidd Environmental law (1997) at page 8. A person involved in any polluting activity should
be responsible for the costs of preventing or dealing with any pollution caused by that activity,
instead of passing these on to somebody else; this includes both costs of prevention and the
costs of dealing with consequences of pollution already caused. The costs are not only costs
incurred by humans, but also costs to the environment itself. Thus it can be seen that the
g)rinciple has both a proactive (preventive) aspect and reactive (compensatory) aspect.
®Bradfield Environmental Justice and the Legal process (1999) at page 24.

37 Section 32(1) National Environmental Management Act 107 of 1998

% Section 29(1) and Section 29(5) National Environmental Management Act 107 of 1998
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The NEMA principles serve as a general framework for environmental
planning, guidelines according to which the local government must exercise
its environmental functions.*® A court may decide not to award costs against a
person or a group of persons which fails to secure the relief sought in respect
of any breach or threatened breach of any provision including a principle of
the Act or any other statutory provision concerned with the protection of the

environment or the use of natural resources.

If the court is of the opinion that the person or group of persons acted
reasonably out of a concern for the public interest or in the interest of
protecting the environment and had made the efforts to use other means
available for obtaining the relief sought.* Where a person or group of persons
secures the relief sought in respect of any breach or threatened breach of any
provision of this Actor or any other statutory provision concerned with the
protection of the environment, a court may on application award cost on an
appropriate scale to any person or persons entitled to practice as advocate or
other attorney in South Africa who provided legal assistance or representation
to such person or group in the preparation or conduct of the proceedings.*
NEMA encourages people to stand their ground on disputes of environmental
law by taking legal action to enforce an environmental law or a principle of
NEMA.

2.3.3 Cooperative environmental governance and environmental

management cooperation agreements

Section 2 of NEMA also highlights the establishing of the number of
mechanisms to ensure that government, as custodian of natural resources
and the environment, will give effect to the concept of cooperative government

as prescribed in the Constitution. In South Africa, Government is constituted

¥5ection 31(4) of National Environmental Management Act 107 of 1998
“0 Section 2 National Environmental Management Act 107 of 1998

*1 Section 32(2) National Environmental Management Act 107 of 1998

*2 Section 32(3)(a) National Environmental Management Act 107 of 1998

13





as national, provincial and local spheres which are distinctive, interdependent
and interrelated. Most of all the spheres of government must observe and
adhere to the principles in Chapter 3 of the Constitution and must conduct
their activities within the parameters outlined in the chapter.® All spheres of
government and all organs of state within each sphere must be loyal to the
Constitution, the Republic and its people, and exercise their powers and
perform their functions in a manner that does not encroach on the
geographical, functional or institutional integrity of government in another

sphere.**

The government has the responsibility to pursue integrated environmental
management of activities, identify, predict and evaluate the actual and
potential impact on the environment, socio economic conditions and cultural
heritage, the risks, consequences, alternatives and options for mitigating
activities, with a view to ministry negative impacts, maximising benefits and
promoting compliance with the principles of environmental management set
out in section 2.*° National departments that are listed in both Schedule 1 and
2 may be expected to prepare a consolidated environmental implementation
and management plan. The purpose of these plans is to coordinate and
harmonise the environmental policies, plans, programmes and decisions of
the various national departments that exercise functions that may affect the
environment. It also applies to those departments that are entrusted with
powers and duties aimed at the achievement, promotion, and protection of a
sustainable environment, and of provincial and local spheres of government in
order to promote consistency in the exercise of functions that may affect the

environment.*®

* Section 40 of the Constitution of the Republic of South Africa 1996
* Section 41(d)(g) of the Constitution of the Republic of South Africa 1996
“ Section 23(2)(b) of the Constitution of the Republic of South Africa 1996
“6 Section 12 of the Constitution of the Republic of South Africa 1996
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2.3.4 Pollution control

Based on the doctrine of strict liability, NEMA introduces a far-reaching
general duty of care to prevent, control and rehabilitate the effect of significant
pollution and environmental degradation.”” NEMA provides guidance to both
government and private entities on how to care for the environment and to
take into cognisance that, if by any chance one pollutes the environment, what
route should be taken to rehabilitate the area. It gives direction to the local
authorities on the management of the water sources and the environment at
large. All industries that generate waste must submit a waste management

plan.*®
2.3.5 Environmental Compliance and Enforcement

NEMA makes it an obligation for the DWEA to develop an Environmental
Implementation Plan and an Environmental Management Plan to ensure that
Integrated Environmental Management principles are implemented* and
compliance with environmental legislation, and to promote sustainable
environmental practice.® Every organ of state must exercise every function it

may have, or that has been assigned or delegated to it by or under any law,

*" Bradfield Environmental Justice and the Legal Process (1999) at page 4. Environmental
degradation is a form of dispossession and often the result of dispossession. Poor people
suffer most from environmental degradation and benefit least from the wealth produced.
Women in particular in particular carry the costs of environmental degradation

8 Section 28 of the National Environmental Management Act 2008

(1) Where any activity results in the generation of waste that affects more than one province
or where such activity is conducted in more than one province the Minister may by written
notice require a person or require a category of persons or an industry, that generates waste
to prepare and submit an industry waste management plan to the minister for approval.
(2)The MEC may in respect of any activity within the province concerned that results in the
generation of waste by written notice require a person, or by notice in the Gazette require a
category of a person or an industry that generates waste to prepare and submit an industry
waste management in compliance with subsection

(I) To prepare submit industry waste management plan in respect of the same manner.
(c)The manner in which the industry waste management plans may contribute to the
avoidance or minimization of the generation of waste, the reduction of negative impacts on
health and the environment and the conserving of natural resources.

“9Section 11 and 15 of National Environmental Management Act 107 of 1998

*DWAF Guidelines for Standardised Environmental Management Plan (May 2002).
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and that may significantly affect the protection of the environment substantially

1 It is in the interest

in accordance with the environmental management plan.
of NEMA that each provincial government must ensure that municipalities
adhere to the relevant environmental implementation and management plans
and the principles contained in section 2 in the preparation of any policy,
programme or plan, including the establishment of integrated development

plans and land development objectives.>
2.3.6 Environmental Impact Assessment (hereafter EIA)

The purpose of the EIA regulations is to regulate the procedure and criteria as
contemplated in chapter 5 of the EIA relating to the submission, processing
and considerations for the commencement of activities in order to avoid
detrimental impacts on the environment, or where it cannot be avoided, and
ensure mitigation and management of impacts to acceptable levels, and to

optimise positive environmental impacts and for matters pertaining thereto.

It is a mandate to consider alternatives during the Environmental Impact
Assessment process for the purpose of protecting the environment.>
Environmental Impact Assessment is a threefold process, which seeks to

address the environment, and holistically addresses the social, economic and

* Section 16(1)(a) of the National Environmental Management Act 107 of 1998

*?Section 16(4) (b) of the National Environmental Management Act 107 of 1998 elaborate in
more details what kind of information you can get from the government or private persons
about the environment. You can get from the government or private persons about the
environment. You can get information about the state of the environment, any actual or future
threats to the environment including emissions to water, air or soil and information about
hazardous wastes are made stored and got rid of NEMA.

*¥ NEMA EIA Regulations guide line & information Document Series Guideline on Alternatives
(September 2007) at page 6 In terms of the NEMA EIA Regulations one of the criteria to be
taken into account by the competent authority when considering an application is any feasible
and reasonable alternatives to the activity which is the subject of the application and any
feasible and reasonable modifications or changes to the activity that may minimize harm to
the environment. It is therefore necessary to provide a description of the need and desirability
of the proposed activity that are feasible and reasonable, including the advantages and
disadvantages that the proposed activity or alternatives will have on the environment and on
the community that may be affected by the activity.
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biophysical dimensions.® The government, developers, regulators and
operators have to ensure that compliance which meets all commitments for
the implementation and operation of water sources is adhered t0.>®> Section
54(7) (b) encourages public participation, participation by potential interested
and affected parties is facilitated in such a manner that all potential interested
and affected parties are provided with reasonable opportunity to comment on
the application.®® If a competent authority reasonably suspects that the person
who holds an environmental authorisation or who has been granted an
exemption in terms of chapter 5 of these regulations has contravened or failed
to comply with a condition of the authorisation or exemption, the competent
authority may request that person, in writing, to submit an explanation for the
alleged contravention or non-compliance.>” The EIA clearly provides guidance

to the protection of the environment for all development projects.
2.4  Water Services Act 108 of 1997 (hereafter Water Services Act)

The Water Services Act is a national water law®® that includes the right to
access to water;” it provides a sophisticated regulatory system for water
management. It is basically implemented by the local authorities. The Water
Services Act deals mainly with water services or potable/ drinkable water and
sanitation services, supplied by municipalities to households and other

municipal water users. It contains rules about the manner in which

SFramework for the environmental assessment; Olifants River Water Resources
Development Project 13 October (2005) at page 12. For a project to be sustainable, it needs
to demonstrate economic viability, social equity and soundness, and ecological integrity within
a framework of good governance. All three of these dimensions of sustainability need to be
taken into account when assessing a proposed project.

SEramework for the environmental assessment: Olifants River Water Resources
Development Project 13 October 2005 at page 17.

*Section  54(7)(b)Environmental Impact Assessment Regulations GN No R 1159 of
December 2010

*" Section 69(1) Environmental Impact Assessment Regulations GN No R 1159 of December
2010

®Michallon v.Secretariat Tribunal administrtif de Grenoble, June 8, 1984, d° Etat a’l
Environment R.J.E 1984/3,240. Laws and regulations recur that any discharges into water
require a permit and impose strict liability on those who make discharges without or in
violation of the conditions of a permit knowledge or intent is frequently irrelevant France,

% Section27(b) of the Constitution of the Republic of South Africa of 1996
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municipalities should provide water supply and sanitation services.®® The
exposition of this act, especially its relevance to local authorities makes it

crucial for purposes of this study.

2.4.1 The objectives of Water Services Act 108 of 1997 (hereafter Water
Services Act)

Some of the important objectives of the Water Services Act which are
appropriate to this study are the right to access to basic water supply and the
right to basic sanitation. The Water Services Act substantiates constitutional
requirements with respect to rights of access to water and establishes national
norms and standards. The Water Services Act defines the institutional
framework for the provision of water and sanitation services. In the case
where water services are supplied by an institution, it is unable to meet the
requirements of all the existing consumers. The institution must give
preference to the provision of basic water supply.®* Section 6 of the Act
discourages the usage of water services from sources that are not nominated

by the water regulation.®?

2.4.2 The setting of national standards and norms, and standards for

tariffs in respect of water services.

The Minister of Water and Environmental Affairs has an obligation to compile
national standards in relation to, provision of water services; the quality of
water taken from or discharged into any water services or water resource
system and the effective and sustainable use of water resources for water

services.®® The standard that the Minister has to consider includes the need

®Harpe and Rams den DWAF Guide to the National Water Act. http://dwaf.gov.za Judges in
many countries encounter cases concerning water pollution, allocation of water, and the
regulation of fishing and other uses of water resources. [Date of use 15 April 2007].

®1 Section 5 Water Services Act 108 of 1997

%2 Section 6 Water Services Act 108 of 1997

% Section 9 Water Services Act 108 of 1997
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for everyone, to have a reasonable quality of life and the need for equitable

access to water services.

2.4.3 The preparation and adoption of water services development

plans by water services authorities.

Section 12 of the Water Services Act mandates every water services authority
that within one year of the commencement of the Act, as part of the process of
preparing any integrated development plan in terms of the Local Government
Transaction Act, 1993; or separately, if no process contemplated in paragraph
(a) has been initiated to prepare a draft water services development plan for
its area of jurisdiction; and a summary of that plan.®* A water service authority
must take reasonable steps to bring its draft water services development plan
to the notice of its consumers, potential consumers, industrial users and water

services institutions within its area of jurisdiction °

2.4.4 A regulatory framework for water services institutions and water

services intermediaries.

The Water Services Act encourages every water service authority, including
the local authority to make by-laws. The by-laws that the local authorities are
mandated to make, includes the listed below: The local authority which
provides water for industrial use; or controls a system through which industrial
effluent is disposed of, must make by-laws providing for at least the standards
of service, the technical conditions of provisions and disposal, the
circumstances under which the provision and disposal may be limited or
prohibited.®®

% Section 12(a)&(b) (i-ii)\Water Services Act 108 of 1997
% Section 14(1) (a) Water Services Act 108 of 1997
% Section 21(3) Water Services Act 108 of 1997

19





In terms of the Water Services Act Industrial use of water is regulated. In
terms of section 7(1), no person may obtain water for industrial use from any
source other than the distribution systems of a water service provider
nominated by the relevant water services authority. In the same manner, no
person may dispose of industrial effluent other than in the approved manner.
A person, who obtained water from a source or disposed of industrial effluent
into that source before the commencement of the Act, has to apply for a new

authorisation.®’

2.45. The water boards and water services committees and their duties

and powers.

Amongst the water board activities, other activities include, providing
management services, training and other support services to water services
institutions, in order to promote co-operation in the provision of water services;
supplying untreated or non-potable water to end users who do not use the
water for household purposes; providing catchment management services or
on behalf of the responsible authorities; with the approval of the water
services authority having jurisdiction in the area: supplying water directly for
industrial use; accepting industrial effluent; and acting as a water services
provider to consumers, providing water services in a joint venture with water
services authorities, and performing water conservation functions.®® The
function of the water services committee is to provide water services to
consumers within its service area and it may not unreasonable exclude any

person within its service area from those water services.®®
2.4.6 Financial assistance to water services institutions

According to section 64 the Minister is able to assist provinces that are

encountering problems in terms of water supply in a form of grants, loans and

" Mabiletsa & Du Plessis The Impact of Environmental legislation on mining in South Africa
% Section 31(2) a-f Water Services Act 108 of 1997
% Section 51(1)(2) Water Services Act 108 of 1997
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subsidies to a water service. In the process of assistance the main objects of

environmental management principles must be considered.

2.4.7 The accountability of water services providers’ demands

compliance by water service providers

Section 78 requires compliance to all water service authorities with all laws
relating to the abstraction and use of water; or disposal of effluent. According
to section 82, no one is exempted to intentionally utilise water services, use
water or dispose of effluent in contravention of section 6 or 7 that relates
access to water services through nominated water services provider and

industrial use of water.

2.4.8 The promotion of effective water resource management and

conservation

Section 80 outlines the powers and responsibilities of municipalities and
amongst them are the investigations and advisory function when it comes to
protection, use, development, conservation, management and control of water
resources.”” The Water Services Act is commonly applied by leaders,
managers and officials involved in the planning and management process,
when they deal with the right to access to basic water supply and sanitation;
standards, norms and tariffs for water supply and sanitation services; duties
and functions of water service authorities (municipalities), offences and other

legal matters and monitoring the activities of services institutions.”

The Water Services Act regulates the disposal of industrial effluent in any

manner other than that approved by the water services provider. The provider

7 Section 80 of the Water Services Act 108 of 1997.

The management of water resources is more and more generally recognised as a necessity.
Effective water management requires legislative action and the use of legal mechanisms as
well the existence of adequate administrative and judicial structures for sound short-term and
long-term decision making and for ensuring compliance with such decisions.

™ Scheepers A practical guide to Law and Development (2000) at page 53.
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is nominated by the water services authority that has a jurisdiction in the area
in question.”” Amongst the key role players who are responsible for the
implementation of section 80 are the consumers; the Minister of Department
of Water and Environmental Affairs; an organisation representing
municipalities under section 103 of the constitution, member of the executive
council responsible for local government in a province and the water service

authorities, including municipalities, responsible for services.”

Save the Vaal Environment is as an example of the need to save the
environment and water sources. Gauteng and Sasol Mining(Pty)Ltd v SAVE
and others the company was taken to task by SAVE(Save the Vaal
Environment) regarding its proposed expansion of mining activities at Sigma
mine, which is adjacent to the Vaal River in an area known as the North West
Mine. The Vaal River is a main source of drinking water and is of huge
recreational importance  to South Africa’'s Gauteng region. The litigation
between SAVE and the Department of Minerals and Energy joined by Sasol
Mining ended in Appeal Court decision, lauded as a watershed precedent for
the protection and promotion of environmental concerns and constitutional
rights in South Africa.”* The Water Services Act does provide for the local,

protection of South African water resources against contamination.
2.4.9. National Water Resource Strategy (NWRS)

The NWRS give guidance to strategies to be applied to improve the
enforcement of available and discussed legislation that govern local
authorities especially in water management. The NWRS is meant to set out
principles of water conservation and water use, targets of water quality,
strategies, objectives, plans, guidelines and procedures of the Minister and

institutional arrangements relating to the protection, use, development,

2 Glazewski Environmental law in South Africa (2006) at page 766.
3 Scheepers A practical guide to Law and Development (2000) at page 53.
™ Gauteng and Sasol Mining (Pty) Ltd v SAVE and others.1999 SAJELP 149-160.
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conservation, management and control of water resources.” The NWRS
advices that there should be a policy that outlines mechanisms to control
waste and manage of water quality, including enforcement. The policy is
expected to include both incentives and deterrents to ensure that water quality
standards are upheld. Such measures as the precautionary principle, the
polluter pays principle and the setting of receiving water quality standards

have all been used with success.’®

DWEA has developed water management strategies aimed at maintaining
good standards for use of the country’s water resources.”” The plan
determines how much water must be reserved for basic human needs and for
the environment. They also come up with international obligations in instances
where water resources are shared with neighbouring countries through
international agreements, and provide for transfer of water from water
management areas, that have surpluses to water management
areas that are short of water.”® The Water Resource Strategy provides legal
framework on local government law in South Africa as it pertains to water

management.
2.4.10 National Water Act 36 of 1998 (hereafter NWA)

The NWA defines water resources as entire natural systems associated with
water (rivers, lakes, wetlands, aquifers, estuaries and the coastal marine

environment) and include water itself, sediments, as well as the associated

Section 6(1) of the National Water Act 36 of 1998.
®Abrams “The Water Page” Water Resource Management Policy; Guidelines for the
P7reparation of a Water policy document 6 issue May/June 2003.

Lotter H The effect of urbanization on surface water quality (1992) at page 14.
(i) Pollutants must be preferably prevented from entering the environment and should be
controlled from the source rather than at the end of the pipe or any other later stage.
(i) The general and specific effluent standards are used as minimum standards. (iii) If the
application of minimum effluent standards is insufficient to maintain the fitness for use of the
receiving water as defined by the set objectives stricter than the minimum effluent standards
will be enforced.
"®3ection 9 of the National Water Act 36 of 1998.
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biota.” In order to ensure equitable allocation and beneficial use of water in
the public interest, water use is defined, among other things as including
activities that reduce stream flow, waste discharges and disposals altering a
water course or removing underground water, streams for certain purposes.®
In cases where mining activity is being carried out, the owner or person in
control is responsible for avoiding pollution of the water resource. If however
pollution does result, the responsible person or owner is strictly liable for any
damage that has been caused by such pollution, for the clean up and
remedial expenses as well as for any benefit that the person has derived from
the pollution.®* Although the Department of Water Affairs is the custodians of
implementing NWA, the local government has been integrated with Water
Affairs in the Mopani District Municipality; therefore the local authorities under
this district can enforce the act. The NWA provides a constitutionally

entrenched point of departure for the local authorities.?
2.5 Conclusive observations

The Constitution provides a legislative framework for the local authorities to
address all environmental issues pertaining to the protection of the
environment and pollution prevention of water sources. The Constitution as
the national legislation should not be underestimated if the human rights of

people are to be considered. In sections 7, 11, 24, 27 and 32 it is explicitly

" Shelton and Kiss Judicial Hand book on Environmental law (2005) at page 67 National
water law frequently uses the techniques of environmental impact assessment, licensing and
Eorohibitions.

Mabiletsa & Du Plessis The Impact of Environmental Legislation on mining in South Africa
at page 158
8. & Du Plessis The Impact of Environmental Legislation on mining in South Africa at page
158
#) otter H The effect of urbanization on surface water quality (1992) at page 20
(hPollutants must be preferably prevented from entering the environment and should be
controlled from the source rather than at the end of the pipe or any other later stage.
(i) The general and specific effluent standards are used as minimum standards.
(iii) If the application of minimum effluent standards is insufficient to maintain the fitness for
use of the receiving water as defined by the set objectives stricter than the minimum effluent
standards will be enforced check the section.
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highlighted how important it is for the constitutional rights and enforcement of

environmental laws to be taken into cognisance.

The NEMA provides for the resolution of intergovernmental conflicts by
empowering any Minister, MEC or municipal council to refer a dispute or
disagreement concerning any of its functions. NEMA provides guidance to
both government and private entities on how to care for the environment, and
to consider that, if by any chance one pollutes the environment, what route
should be taken to rehabilitate the area. It gives direction to the local
authorities on the management of the water sources and the environment at
large. It is imperative that all water pollution control legislation be compared to

the model framework provided for by the NEMA at all times.

The Water Services Act provides for the local, protection of South African
water resources against contamination. However, there could be uncertainties
in the regulation of pollutants by local authorities. This is due to the nature of
the act itself. It provides a possibility to execute because of the words “may
regulate”. This could result in lack of enforcement of this act by some local
authorities. The Water Services Act does not make clear provision for the

regulation of local authorities in terms of pollution control.

The National Water Resource Strategy provides the legal framework on local
government law in South Africa as it pertains to water management. It gives
guidance to strategies to be applied to improve the enforcement of available
and discussed legislation, like National Water Act, the Constitution, NEMA

and others that govern local authorities especially in water management.

The NWA provides -constitutionally entrenched point of departure for
protection of South Africa’s water resources and users; it is the most important
legal framework on water pollution in South Africa. If this act is fully enforced
by the Department of Water Affairs and the local authorities, and the
communities would not be faced by high levels of pollution in the water

resources.
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The National Water Resource Strategy provides legal framework on local
government law in South Africa as it pertains to water management. It gives
guidance to strategies to be applied to improve the enforcement of available
and discussed legislation, such as National Water Act, the Constitution,
NEMA and others that govern local authorities especially in water

management.

The government in particular (inclusive of the local sphere) has a
responsibility to manage water resources in a sustainable manner for the
purpose of sustainable development.®®* Looking at the number of legislation
on water management, there is an indication that necessary legislation is
available; although water pollution is prevalent in South Africa. According to
De Waal et al, South Africa is not short of environmental laws, as regards
enforcement. However the penalties for environmental damage are seldom

severe enough to deter polluters.

At the same time, environmental law provides few incentives to encourage
sustainable industrial practices. The existing body of environmental legislation
is weakly enforced, since whatever deterrents or incentives there may be on
the books; all too often remain unendorsed in practice. As for the
administration of environmental law, development of the law and improvement
in quality of its enforcement is hampered by a lack of clear policy direction by

the government.®*

The coordination of disaster risk management preventative and response
plans into Integrated Development Projects is of utmost importance to ensure

a safe environment conducive to sustainable development and sustainable

8 Section 2 of the Environmental management Act no 107 of 1998 Sustainable development
refers to development that can continue indefinitely because it does not do excessive harm to
the environment.

#De Waal et al The Bill of Rights Hand Book at (2005) page 372.
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livelihoods for our communities.?®> The local authorities still have the challenge
of providing clean water to communities. People are still drawing water from
polluted wells and polluted rivers. The local authorities themselves and the
business sectors are the polluters of water sources, especially rivers. This is

due to the disposal of waste water, or in some cases effluent.

% Section 48(a)(ii) Disaster Management Act 570f 2002
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3. The legal framework on local government and water management
in South Africa
3.1 The Constitution of the Republic of South Africa 1996

The South African Constitution has a vision for a strong local government
system, which can provide democratic and accountable government for local
communities and encourage the involvement of communities and community
organisations in the matters of local government. The Constitution addresses
the relationship among the national, provincial and local government in
general in the Republic of South Africa. The local government is now

considered as an independent sphere of government.
3.1.1 The objectives of local government

Local government objectives ® are set out as follows:

» To provide democratic and accountable government for local
communities;

= To ensure the provision of services to communities in a sustainable
manner;

= To promote social and economic development;

= To promote a safe and healthy environment;

= To encourage the involvement of communities and community

organisations in the matters of local government.
3.1.2 Powers and functions of municipalities.

Al local authorites are empowered with powers and functions;®” a
municipality has executive authority and rights of administration to local
government related matters in schedule 4b and 5b. It takes responsibility of all

duties assigned by the national and provincial office. A municipality may make

8 Section 152 of the Constitution of the Republic of South Africa,1966
87 Section 156 of the Constitution of the Republic of South Africa,1966
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and administer by-laws for the effective administration of the matters. A
municipality has the right to exercise any power concerning a matter

reasonably necessary for, or incidental to, the effective performance.
3.1.3 Bill of Rights

The Bill of Rights enshrines the rights of all people in our country and affirms
the democratic values of human dignity, equality and freedom. The state has
the responsibility to protect, promote and fulfill the rights according to the Bill
of Rights.®® The Constitution permits people with concerns of the violation of
the Bill of Rights to approach a competent court to be granted relief including
a declaration of rights.®® Anyone interpreting the Bill of Rights must promote
the values that underlie an open and democratic society; they should as well

consider international and foreign law.”
3.1.4 Schedule 4b and 5b of the Constitution

A municipality has executive authority and rights of administration to local
government matters related to local government matters in schedule 4b and
5b. With regard to this study the local authorities have executive authorities
and rights of administration to issues of pollution, municipal health services,
water and sanitation services limited to potable water supply systems and
domestic waste-water and sewage disposal systems.

Section 156 confers executive authority and the right of administration on a

municipality, with regard to some matters listed in Schedule 5 part B,

municipal abattoirs, refuse removal, refuse dumps and solid waste disposal.”

85ection 7 of the Constitution of the Republic of South Africa 1996

¥5ection 38 of the Constitution of the Republic of South Africa, 1996.The persons who may
approach the court are: anyone acting in their own interest, anyone acting on behalf of
another person who cannot act in their own name, anyone acting as a member of, or in the
interest of, a group or a class of persons, anyone acting in the public interest, and an
association acting in the interest; and an association acting in the interest of its members,
“section 39 of the Constitution of the Republic of South Africa 1996

91Lydia, Moodie & Robertson Presentation schedule 4b and 5b of the South African
Constitution of the Republic of South Africa (1996)
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Laws, Acts, policies and principles related to water management have been
discussed. Since the transition to democracy in South Africa, environmental
justice has been closely linked to redressing the environmental injustices of
the past; in particular those associated with the apartheid regime. Concrete
legislative action has been taken in this regard in the context of land restitution
and redistribution, revision of the water law to emphasize the rights of access
to water to millions of people who previously lacked access to basic water

supply and services.”

The legislation that governs local authorities’ focuses on development that is
integrated, social, economical, environmental, infrastructural, institutional, and
special and human resources development aimed at improvement of the
quality of life of communities with specific reference to the poor and other

marginal sections of the community.”
3.2  Municipal Systems Act 32 of 2000

The Municipal Systems Act is part of a series of legislation® which aim to
empower local government to fulfil its constitutional objectives. The Municipal
Systems Act complement these pieces of legislation, by regulating key
municipal organisational, planning, participatory and service delivery systems
which in relation of the study the quality and value of the services delivered. .
This Act provides a legal framework for a democratic, accountable and

developmental local government system, as envisaged by the Constitution.

%2 Bradfield, et al Environmental justice and the legal process (1999) at page 4-5.

% Scheepers A practical guide to Law and Development (2000) at page 47.

% The Local Government Municipal Finance Act no 27 of 1998 and Local Government
Municipal Structures Act no 117 of 1998.

30





3.2.1 Objectives and aims of the Municipal Systems Act.

The first page of the Act highlights the purpose of the Act. Amongst the
objectives of the Act in relation to the study few are highlighted. They give
direction to local authorities in terms of the kind, standard; value of services to
be rendered to communities The Act basically provides core principles,
mechanisms and processes that are necessary to enable municipalities to
move progressively towards the social and economic upliftment of local
communities. The Act aims to ensure universal access to essential services
that are affordable to all. To define the legal nature of a municipality, as
including the local community within the municipal area and working in
partnership with the municipality’s political and administrative structures. To
provide for the manner in which municipal powers and functions are exercised

and performed.
3.2.2 Integrated Development Plans (hereafter IDP)

During the strategic planning phase, municipalities are guided by Integrated
Development Plans and on the other hand there are land use plans that
provide them with spatial perspective of their areas. Section 23 indicates that
the municipal planning should be developmentally-oriented. The IDP should
strive to achieve the objectives of local government.®® The municipal planning
gives effect to its developmental duties as required by the Constitution °®; and
together with other organs of state contributes to the progressive realisation of

the fundamental rights contained in sections of the Constitution.’”

%Section 152 of the Constitution of the Republic of South Africa 1996.
%Section 153 of the Constitution of the Republic of South Africa 1996.
"Chapter 5 of the Constitution of the Republic of South Africa 1996.
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3.2.3 Relevance of the Municipal Structures Act for this study

Entrenched within the Municipal Structures Act is the integrated Development
plan, which includes community participation in decision-making. Section 5
outlines the rights and duties of the local community.”® Communities have to
be fully involved in projects that relate to their health and well-being, and also
in decisions relating to community facilities. Communities must participate in
decision-making about what should be done and how they must contribute to
the implementation of the decisions; and must share in the benefits of the
project or programme.® Section 23 provides for communities to counter an
action that violates the constitutional rights of communities. The Municipal
Systems Act gives a constitutionally entrenched point of departure for local
authorities’ management of resources in a sustainable way. South Africa’s
legislation of conservation of resources is supposed to be recognised both in

the provincial **®and municipal level.***

Community participation is a key requirement of all the aspects of projects,
community members have a strong interest in choosing a level of service for
which they are willing and able to pay including the quality of water supply.

According to the Act, a municipality must give effect to the provisions of the

Constitution and give priority to the basic needs of the local community, have

%See Section 5 Members of the local community have the right through mechanisms and in
accordance with processes and procedures provided for in terms of this Act or other
aJJpIicabIe legislation to (i) contribute to the decision making processes of the municipality
*Summary of the White Paper on Basic Household Sanitation 4: Department of Water Affairs
and Forestry issued in 2002.
1% Fyggle and Rabie Environmental Concerns in South Africa (1983) at page 307 The
provincial administrations have their own ordinances relating to nature conservation (the
preservation of clean and pleasing water obviously playing a part) but provincial involvement
is very much one of resource management, the establishment of reserves and control and
harvesting. There is a tendency for both provincial and municipal authorities to defer to the
owers of central government in most matters relating to water pollution.
%" Fuggle and Rabie Environmental concerns in South Africa (1983 ) at page 307 At the local
level there is a universal lack of recognition among smaller local councils that the works
associated with the provision of fresh water and the disposal of waste constitute their single
biggest capital expenditure after electricity, not only that , but a sewage works is very much
like a factory: As with any other chemical engineering entity, if left to run itself with only
intermittent or unskilled attention, The results can be either catastrophic(pollution) or very
expensive (delayed maintenance)
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access to at least the minimum level of basic municipal services. The services
must be financially sustainable; be environmentally sustainable; and be
regularly reviewed with a view to upgrading, extension and improvement.*®
The Municipal Systems Act is a highly specialised instrument, arguably
sufficient for the management of resources in a sustainable way, within its
application, but do not have authority to enforce law to offenders who pollute

water sources.

3.3 The Municipal Structures Act 32 of 2006

The Municipal Structures Act 32 of 2006 is a law that has to do with the
establishment of the municipalities looking at the requirements in relation to
category and type of municipality; appointment of officials their delegated

powers and their roles.

3.3.1 Objectives of the Municipal Structures Act

The objectives of the Act that are related to the study are set as follows:

= To provide for the establishment of municipalities in accordance with
the requirements relating to categories and types of municipality;

» To establish criteria for determining the category of municipality to be
established in an area;

» To define the types of municipality that may be established in an area
and,

» To provide for an appropriate division of functions and powers between

categories of municipality.

192 Section 74 of the Constitution of the Republic of South Africa of 1996.
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3.3.2 Municipal objectives

Section 19 advises that a municipal council must annually review the needs of
the community; its priorities to meet those needs; its processes for involving
the community; it's organisational and delivery mechanism for meeting the
needs of the community and its overall performance in achieving the

objectives referred to as laid in section 152 of the Constitution.'®
3.3.3 Duties of the municipal structures in relation to service delivery.

All municipal structures have a role to play in relation to service delivery for
the benefit of the communities. The executive committees have a duty to
recommend to the municipal council strategies, programs and services to
address priority needs through the integrated development plan and estimates
of revenue and expenditure, taking into account any applicable national and
provincial development plans and to recommend or determine the best
methods, including partnership and other approaches to deliver those
strategies, programs and services to the maximum benefit of the

community.*®*

Amongst the duties of the mayor, is to oversee the provision of services to
communities in the municipality in a sustainable manner, and annually report
on the involvement of communities and community organisations in the affairs
of the municipality.’®® A ward committee may make recommendations on any
matter affecting its ward to the ward councillor or through the ward
councillor.’® Amongst the duties and functions of the district municipality, is to
supply bulk water, bulk sewage purification works, sewage disposal and solid
waste disposal that affects municipalities in the district. The Act governs the

day to day running of local authorities. In a way it provides a constitutionally

198 Section19 of the Local Government: Municipal Structures Act 117 of 1998

104 gection 44 (2) a-d Municipal Structures Act 117 of 1998
105 gection 56 (2) e & g Municipal Structures Act 117 of 1998
1% Section 74 (a) i-i Municipal Structures Act 117 of 1998
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entrenched point of departure for the appointment, functions of municipal
structures in rendering qualitative service for the communities in the
municipalities. The Municipal Structures Act does not directly provide for the

protection of water services.

3.3.4 Relevance of the Municipal Structures Act to the study

Although the act does not exactly provide for the management of water
resources, it encourages that all structures should consider the community
needs in the prioritisation of development projects which may include the

supply of water to the communities.

3.3.5 Regulations for the protection of water sources

3.3.5.1 Restriction on locality

In terms of the regulations one may also not use any or locate any sanitary
convenience, fuel depots, reservoir or deposits for any substance which
causes or is likely to cause pollution of water within the 1:50 year flood line of
any water course or estuary. No person may use material that is likely to
cause pollution of a water resource for the construction of a dam or other
impoundment for any purpose which is likely to cause pollution of a water

resource.?’

3.3.5.2 Protection of water resources

Every person in control of a mine must take reasonable measure to prevent
water containing waste from entering any water resource, to construct and
maintain all water systems, to have effective measures to minimise the flow.
The compulsory registration of existing lawful water uses means that,
whatever the conditions attached to those rights, they still have to comply with

the requirements of the NWA in the prevention of pollution. Failure to register

17 Regulation 5 of GNR 104 GG 20119 of 4 June 1999
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a use falling within the scope of section 21 of the NWA is an offence

punishable by fine or imprisonment.'%

108 Regulation 13 of GNR 104 GG 20119 of 4 June 1999
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4. Some dilemmas in local authorities’ compliance and enforcement
of water law

4.1 Local authority

A local authority is a term that refers to a rural and urban political subdivision
below the national level which is constituted by law and has substantial control
of local affairs, and which includes the authorities in countries, municipalities,
cities, villages and others.’®® Local authorities are created to render services
in defined geographical areas, primarily because of the inability of central

government to attend in detail to all the requirements of society.

The range of urban services provided by local authorities in developing
countries, more particularly in Africa are parks, street cleaning, sanitation,
refuse collection, road construction and maintenance, housing, water and
sewerage, primary education, clinics, residential and industrial estates,
planning and zoning, fire and ambulance services, camping sites and

recreational services.'°
4.2  Municipal legislation: By-laws

A by-law is a legislation that is passed and enacted by a Municipal Council.
Cities have by-laws to deal with issues such as: parking meters, street trading,
littering, nuisance, noise, parks and swimming pools, informal trading etc. An
emphasis on delegation and the subordinate nature of a by-law are central to
its definition as it reflects South Africa’s hierarchical intergovernmental system
which ensures that local government is subject to national and provincial

control.***The Municipal by-laws play an important role of guidance, protection

109 ANC letters and telegrams to the United nations centre 1977 iv

19 Meyer The role and purpose of local government (1978) at page 12

Mgection 151(3) of the Constitution South Africa of 1996 Constitution South African
Constitution 1996 provides that a municipality has the right to govern, on its own initiative, the
local government affairs of its community, subject to national and provincial legislation, as
provided for the.
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to the residents, developers and, highlight kinds of offences and how they are
dealt with.

4.2.1 The Legal Enforceability of a by-law

A by-law exists to ensure that certain kinds of behaviour or/and acts are
prohibited and punished if the prohibitions are not observed. The Criminal
Procedure Act includes offences such as an act or omission punishable-by
law.™*? The power of municipal legislation (by-law) is strictly circumscribed by
the express or implied terms of the enabling statute, and the courts, including
a magistrate’s court. The mere fact that a by-law provides for criminal
prosecution for an infringement does not prevent a municipality from obtaining
an interdict to prevent an infringement. In this sense by-laws have a
preventative potential which may be used in a broader crime prevention

framework. '3

A by-law can be enforced in either of the courts depending on where the
accused is arrested or resides and the nature of the charge or type of case. A
magistrates court can, therefore, hear a case where a by-law has been
enforced, provided the by-law does not impose a sentence of imprisonment of
more than one year or a fine of R20 000. It is highly improbable that a
contravention of a by-law would result in a penalty exceeding these criteria

where pollution is involved.'* The by-law provides a constitutionally

12Byrchell and Milton Principles of Criminal law (1970) at page 10

i An offence or crime is a conduct which common or statute law prohibits and expressely or
impliedly subjects to a punishment, which is remissible by the state alone and which the
offender cannot avoid by his own act once he has been convicted.

i The by-laws passed by the municipal council have the same force of law as national
legislation and provincial ordinances.

lii The significance of legislative authority must be emphasised

3ponges and Van Winsen Municipal law 1953 at page 25

*Memeza By-law enforcement in South African Cities (2000) A report prepared as part of the
City Safety Project. It does happen sometimes, for instance in the area of pollution control
where a by-law imposes a fine of more than R20 000 or more than a year imprisonment in
which case the regional court will hear the case. Private companies are usually the targets in
such cases.
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unshakable point of departure for local authorities, the question now lies with

the effectiveness in execution of the by-law.

4.2.2 The rationale for the by-law enforcement.

The rationale for by-law enforcement emanates from the need to control
people’s behaviour. Many of the literature confirm to law in general as a form
of social contract between those governed and their governors. With the rise
of the nation state leading to complex organisational processes and rapid
urbanisation it became increasingly necessary to devolve the powers of the
state to the city level. Hence the need for such delegated subordinate
legislation was more emphasised. Essentially by-laws are a product of social
conventions that inform people’s interactions with the city through explicit
regulatory mechanisms especially in local authorities."™ Since the rationale of
by-laws is to control and govern people at the local level, the tool is available

to enforce for pollution control.

4.2.3 Sanctions for by-law contravention.

All local authorities are empowered to execute sanctions to anyone who
contravenes the by-law
Infringing of a by-law results in the imposition of sanctions, contravention
would result in the following sets of actions against the offender:

i. Issuing of notice of the infringement;

ii. A notice resulting in the issue of a fine;

iii. Failure to pay the fine resulting in summons being served;

iv. Failure to respond to summons requesting the offender to appear

before court resulting in the issuing of a warrant of arrest by the

magistrates court.!*°

°\Memeza By-law enforcement in South African Cities (2000) A report prepared as part of the

City Safety Project.
“8Memeza By-law enforcement in South African Cities (2000) A report prepared as part of the
City Safety Project.

39





4.3  Greater Letaba Municipality Case Study (hereafter GLM)

The case study™’

of the Greater Letaba Municipality is a true scenario of
events that are a manifestation of typical problems of local governments’ in
many parts of South Africa where poor service delivery is experienced. The
problems of water pollution have been singled out of other related problems
emanating from ignorance, reluctance or even incapacity. This case study
involves two areas, Modjadjiskloof and Kgapane. Modjadjiskloof is a small
town in Limpopo Province, the general sewerage system in the area is the
septic tank type. Each family, business and industrial units utilise septic tanks,
which are suctioned for disposal at the sewerage plant when they are full. A
case of water pollution was identified by whistleblowers and publicised
through a local newspaper, until it caught the attention of the Disaster
Management Team and acted upon the matter, only to find that it was just a
tip of an iceberg. They found several cases of water pollution'*? in the area.

6119

A local news-paper published this article on the 30" of June 2006°,and it

reported that a tanker overturned and spilled raw sewage in Zwariri Avenue
on the 28" of June 2006. The paper alleged that the spilled waste found its
way to the local Brandboontjies River. On their visit to the actual site of the
incident, delegates from the Disaster Management Unit, Environmental Health

accompanied by the Department of Water and Environmental Affairs found

7 aAltenroxel and Lambane 10 August 2007 The Greater Letaba case study

Environmental risk assessment report.

“8The Quality of Our Nation's Waters: 1992. EPA 84-S-94-002. U.S Environmental Protection
Agency. March 1994.There are categories of sources of pollution and examples of related
industries or activities used in the EPA water quality report. These categories reflect the major
sources of water pollution reported by the states as required by the Clean Water Act.
Industrial: Pulp and paper mills, chemical manufactures, steel plants, textile manufactures,
food processing plants; Municipal: Publicly owned sewage treatment plants that may receive
indirect discharge from industrial facilities or businesses; Combined Sewers: Single facilities
that treat both storm water and sanitary sewage, which may become overloaded during
storms and discharge untreated waters into surface waters; Storm sewers/urban runoff:
Runoff from impervious surfaces(including streets, buildings, lawns and other paved areas)
that enters a sewer, pipe, or ditch before discharge into surface waters; Agricultural: Crop
production, pasture, rangeland, feedlots, other animal holding areas and Land Disposal:
Leachate or discharge from septic tanks, landfills and hazardous waste sites.

19| etaba Herald news paper dated 30" June 2006
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that there was actually no immediate threat to the nearest river because the
stream, into which the sewage waste fell, was not flowing at that moment. The
spillage was regarded as not having made serious environmental impact since
the place was dry. This incident has triggered the team to check other areas

of concern in and around Modjadjiskloof.

The visit by the Disaster Management team pointed to a spot where a river is
polluted by spillage from a factory. A local factory called Tiger Brands, which
is a food processing factory, was allegedly responsible for industrial effluent

which flows into Ramadipa River.

Makgoba Village has been identified as a cause for concern on various issues
pertaining to water pollution. This informal settlement generates waste which
ultimately runs down in the form of sheet flow, during rainy seasons, to
Ramadipa River, which is a river directly below this settlement. This village is
only two kilometres outside Modjadjiskloof town and it is a combination of
formal RDP houses and squatter camps. Unlike the town setup of septic
tanks, whereby each unit has a septic tank, the village has one septic tank
which serves all the families that occupy RDP houses. The population in the
adjacent squatter settlements, resort to pit toilets. The pit latrines are not built

according to the required standards.

The nearest buildings of the squatter camp are located less than 10 metres
away from a non-perennial stream. The septic tank of the Reconstruction and
Development Programme (RDP) houses is built within the floodplains of the
same stream. During rainy seasons, the water of the stream flows into

Ramadipa River together with the effluent.

Two places were identified in Ga-Kgapane Township, a few kilometres from
Modjadjiskloof, where sewerage pipes had burst and had not been repaired
for a long period. These areas are sections of the township, one is called
Meloding and the other is Ga-Kgapane extension 5. The broken sewage pipes

from these areas release untreated sewage directly into the Modubatse River
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It has been stated before in the introduction that concerns regarding water
pollution were directed mainly at biological pollution whereas poor sanitation
and polluted water caused frequent epidemics, and the emphasis accordingly
was to prevent waterborne diseases. This hazard may to some extent have
been minimised in South Africa, although the ever increasing concentration of
people due to phenomenal urban growth places high demands on the
capacity of local authorities, amongst others, to adequately deal with
increasing amounts of sewage, which frequently contain a large percentage of

industrial effluent.*?°

44 The current state of by-law enforcement in Greater Letaba

Municipality.

The GLM has by-laws on waste management. By-law enforcement in GLM
does not seem to be number one priority. The Greater Letaba is reluctant to
even endorse the laws provided. There are two groups responsible for by-law
enforcement. The first group is called the Streets Group. This comprises
Traffic, Waste Management, Street Trading and SAPS. They focus on
creating cleaner, safer streets. The above group deal with violations;
pertaining to moving violations, parking violations, abandoned vehicles,
littering, illegal dumping, illegal advertising, illegal street trading, searching of

people and so on.

The second group is called the Buildings Group. This group carries out
inspections on buildings which have been designated as problematic either
because; they are in a bad state, overcrowded or fail to comply with building
regulations. This group consist of fire, health, building control, land use
enforcement and SAPS. They ensure that the owner/occupant agent complies
with the notice and restore the building. A local factory called Tiger Brands,

which is a food processing factory, which is alleged to be responsible for

1295ee paragraphl above.
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industrial effluent which flows into Ramadipa River, was given a verbal notice
by the Environmental Health officials and they promised to stop the pollution.

After a while the pollution started till to this date.

The Greater Letaba refuse by-law requires all people who are involved in the
generation of hazardous or health care risk waste to notify the municipality of
their activities in terms of quantity, storage, collection and disposal.** The
person who transport special industrial, hazardous and health care risk waste,
must be licensed and be able to inform the municipality of his intentions of
collection and disposal, of which it should be in a safe place.'” The By-law
provides a point of departure for the running of the local authority and
protection of water sources. It promotes an open communication with the local
authority and permits for those who are to be engaged to activities that might

pollute water sources.

The Fire Services department deal with spillages on the roads and in the case
of spillage in the water sources and the solil, the local authority outsource the
Spill response team. The Municipal by-laws provide for the protection of the
environment, and water sources against all kinds of pollution. It guides
developers, industry owners and anyone who generate waste water and
effluent. The report shows that enforcement of the by-law, by the above local

authority is still a challenge.

121 Greater Letaba Municipality Waste management and Sanitation by-law. Chapter 4 item 24.

No person may carry on an activity which may cause special industrial, hazardous or health
care risk waste to be generated, without notifying the municipality in writing, prior to the
generation of such waste, of the composition of such waste, the estimated quantity
generated, the method of storage, the proposed duration of storage, the manner in which it
will be collected and disposed, and the identity of the licensee removing such waste: provided
that where such waste is being generated as a result of activities which commenced prior to
the commencement of these by-laws, the generator must give the municipality such notice
within 6 months of the commencement of these by-laws.

122 Greater Letaba Municipality Waste management and Sanitation by-law. Chapter 4 item 24
Only a licensee may transport special industrial, hazardous and health care risk waste and
must do so in accordance with the requirements of the municipality, stipulated as license
conditions or in additional bylaws...A licensee, who is licensed to collect and dispose of
special industrial, hazardous or health care risk waste, must inform the municipality prior to
the date of collection of the collection date...A licensee must dispose of special industrial,
hazardous or health care risk waste at a waste disposal facility designated by notice by the
municipality as a waste disposal facility.
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4.5

Water sampling results

Department of Water Affairs officials in Modjadjiskloof did a water test of the

rivers upstream and downstream and the results proved that the rivers are

polluted. Below are the test results that reflect the status of rivers.'?

DISTRICT: LOWVELD
Date of sampling: 23/11/2009

Date of analysis: 23/11/2009

Analysed by: Chavalala R.S

REF: GIYANI LABORATORY SERVICES

ltem | Sampling Source | pH | Turbidity | Coilert (MPN/100ml | Remarks
points Count

00 (NTU) Total E.Coli

Coliform

1 Modjadjiskloof | Stream | 6.19 | 18.4 >241700 | 9300 Polluted
Upstream

2 Modjadjiskloof | Stream | 7.00 | 16.0 18600 1800 Polluted
Down stream

3 Modjadjiskloof | Stream | 7.11 | 5.2 14200 740 Polluted
V/Stream

4 Tiger Brands | Stream | 7.01 | 53.6 98040 6760 Polluted

Effluent

Water quality guidelines

The above samples show high levels of pollution in the four areas of water

sources, the levels of coliform and E.Coli is very high, in terms of standard

they were at least zero. Although the reflection of the status of rivers is known,

there has not been serious action of stopping pollution. In the process the

local authority and Department of Environmental Affairs failed to protect the

2Chavalala The water testing sample done by the Modjadijiskloof Department of Water

Affairs 23 November 2006.
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Modibatse River from sewage effluent which endangered the lives of people

downstream.
4.6  Shortcomings

The provisions that relate to water resource management, which also cover
issues of pollution in the local authorities have been stipulated in the Water
Act, Water Services Act, NEMA, By-Law and other sectoral-specific legislative
instruments. A number of distinctive shortcomings allude to the contention that
there is no existing and effective national instrument that adequately and
comprehensively provides for sustainable management of water source

management.

It must be pointed out that the classification into pollution control, conservation
of natural sources, and planning is basically for convenience and emphasis,
rather than one of underlying principle. In fact, these aspects do not constitute
water tight compartments, thus pollution control of a given natural resource,
which could be achieved by imposing an obligation to purify or recycle, could
also entail its conservation, while adequate planning is interrelated with both

pollution control and the conservation of resources.*®

The Government itself has become a major contributory factor to pollution and
the depletion of resources.'” One difficult problem is that enforcement of
these effluent standards is dependent, inter alia, on an adequate number of
inspectors who should constantly monitor the effluents from industries. There

are simply not sufficient inspectors available to perform this task thoroughly.*?®

124pabie South African Environmental Legislation (1976) at page6.

1255ee paragraph 4.2, 4.3.1 and 4.3.2.
2°Rabie South African Environmental Legislation (1976) at page134.
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Since South Africa has legislation to stimulate environmental awareness and
sensitivity on the part of government departments and other administrative
bodies.'?” The relevant departments seem not to be enforcing the legislation
optimally and the local authorities should draft by-laws that are relevant to
their areas. It is suggested that such legislation be enforced and compliance
be monitored, and be revisited at a stipulated time, this might avoid the

problem of contradictions of the by-laws.

An example of such contradiction manifests with the by-law in Greater Letaba
which indicates that the residents in Greater Letaba should connect to the
municipal sewage sanitation system, the town itself has no running
sewerage but rely on, septic tanks, the by-law should align with the status-

quo of sanitation in Modjadjiskloof.

?"ryggle and Rabbie Environmental concerns in South Africa (1992) at page35.
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5. Conclusion and recommendations

In this dissertation the legal framework for water resource management,
NEMA, Water Act and Water Services Act, Constitution was portrayed as an
effective weapon to fight water pollution and environmental degradation, and
to reflect on some disparities in local government practices.'?®

South Africa has to develop an all encompassing national regulations for the
comprehensive regulation of water pollution prevention. Such a policy may
arguably function best as a national sectoral specific regulations that will
integrate South Africa’s water pollution control, and environmental law
obligations in a way that will channel correspondence with the White Paper on

Integrated Pollution Control, provincial ordinances and by-laws.*?

The suggested policy should resemble the basic requirements of the
constitutional rights as in sections 7, 11, 15, 24, 27, 32, 33 and schedule 4b
and 5b of the 1996 Constitution, the principles in section 2, 11-15, 16, 24, 29,
31 of NEMA and the regulations, section 37 and 80 of Water Services Act,
section 2 and 19 of National Water Act and sections 3, 5 and 23 of Municipal
Systems Act. Such regulations will be able to incorporate existing national

laws that enable symbiotic legislative co-ordination and consistency.**

The Constitution without exception explicitly provides for the protection of the
environment and water sources inclusive, and the constitutional rights for
people with regard to the environment where people live. The Constitution
encourages accessibility of no contaminated water. It is suggested that by-

laws should acknowledge the constitutional rights of people.

1285ee paragraph 1 above
1295ee paragraph 4.5 above.
1%95ee paragraph 4.5 above.
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In accordance with section 74 of the Constitution, services have to be
received regularly. This would ensure that effective approaches are employed.
One of such approaches would be that of integrated pollution control, a
mechanism which has been adopted in the United Kingdom and many
European countries but most of all the enforcing of the existing laws by
committed officials can make a difference. The NEMA, with regard to the
statutory regulation of water resource management, has been highlighted.
The basic and elemental framework for water resource management policy is
provided by NEMA and it suggested that the framework and development of
water pollution policies should at all times be compared to the model
framework provided by NEMA. It is again suggested that a policy for water
pollution control be watertight by providing the ultimate protection of water
resources in the local authorities and as well acknowledge the NEMA's
precautionary principles that concerns, namely land planning and
development, natural and cultural resources use and conservation and

pollution control.*3*

Application of the polluter pays principle may be difficult in practice where
identifying the polluter proves impracticable, because the pollution arises from
several simultaneous causes, and the principle can be affected. The
environmental health practitioners jointly with the Department of Water and
Environmental Affairs should be enforcing environmental laws upon all

perpetrators.

The National Water Act provides for the legal framework of the protection of
water resources. In the case of the broken sewage pipe which spilled effluent
directly into the Modubatse river, Water Affairs officials and the Environmental
health officials should have been led by the guideline of the National Water
Act, Water Services Act, Municipal Systems Act, and the by-law to employ
corrective measures accordingly. A national policy on water pollution that

encompasses all acts that are addressing water pollution and environmental

¥15ee paragraph 2.2.1.5 above.
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degradation should be developed. Local authorities can successfully apply the
stipulations of the above-mentioned acts if they do it with determination. An
example of such determined local authority is the Umhlathuze municipality.**?

The by-law does align with some of the principles of NEMA mainly the polluter
pays principle, there is a short fall of the by-law's validity, and it is not
adequately enforced. It is suggested that the by-law be fully enforced, so that
Tiger Brands and other factories should not get away with the pollution of

Ramadipa River.'®

The sector departments that are bound by certain legislation should as well
comply and enforce the law upon offenders for better service delivery. Some
departments are responsible for exploiting resources and for the protection of
the environment, especially the municipalities that contribute to water
pollution. There are departments that deal with issues of water and sanitation

in the townships, namely and that is the Department of Water Affairs.**

There is a need for, campaigns to stimulate environmental awareness and
sensitivity on the part of government departments and other administrative
bodies."*®> Educational campaigns should be introduced so that the public
become more sensitive to environmental issues. The improvement of
intersectoral coordination should be introduced to reduce conflicts over the
use of the natural resources base and this has to occur at national, provincial

and local levels.

For the polluters who discharge waste into municipal sewer systems rather

than directly into surface waters, the legislation should be enforced, that

¥2IMIESA Offshore wastewater disposal: snippets (2008) Volume 33 Issue 7 page 57 The

UMhlathuze Water owns and operates the biggest offshore wastewater disposal system in
South Africa. Its two pipelines are extending four and five kilometers out of the sea,
transferring wastewater from the big industries in Richards Bay and its environs. The deposits
removed during the treatment process at the Nsezi Water Treatment Plant and macerated
sewage from the UMhlathuze Municipality is transferred through the pipelines.

1335ee paragraph 4.3.1 above

1345ee paragraph 4.5 above.

¥3ryggle and Rabbie Environmental concerns in South Africa (1992) at page 35.
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factories should install pre-treatment systems to remove toxins prior
discharge.’® Industries that utilise water for industrial purpose have to purify
any resultant waste water and conform to standard requirements by the

Minister of Water and Environmental Affairs.**’

Municipal services must be accessible; in a manner that is conducive to the
prudent, economic, efficient and effective use of available resources and the
improvement of standards of quality overtime. Local authorities are expected
to disclose all activities and evidence of imminent and serious safety or
environmental risk to the Departments of Water and Environmental Affairs, as
offenders are unlikely to bring out such information. The legal framework that
guides local authorities in pollution prevention is available; the challenge is

enforcement and monitoring.

1%65chwartz The Environment and the Law (1993) at page 58.
¥'See paragraph 2.3.1 above
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